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Conpensation, and Liability Act of 1980 (CERCLA), as anended by the
Super fund Amendnents and Reaut horization Act of 1986 (SARA). This
gui dance is al so consistent with and expands on Subpart | of the
Nati onal O and Hazardous Substances Pollution Contingency Plan, 55
Fed. Reg. 8859 (March 8, 1990).
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l. | NTRODUCTI ON
A Pur pose and Scope of the Administrative Record

Thi s gui dance addresses the establishment of administrative records
under Section 113 of the Conprehensive Environmental Response,
Conpensation, and Liability Act of 1980 (CERCLA), as anended by the
Super fund Amendnents and Reaut horization Act of 1986 (SARA). (See
footnote 1 below) Section 113(k)(1) of CERCLA requires the
establ i shnent of administrative records upon which the President shal
base the sel ection of a response action (see Appendix A for the conplete
statutory | anguage).

Chapter | of this guidance introduces the purpose and scope of the
adm nistrative record. Chapter Il reviews procedures for conpiling and
mai ntai ning the adninistrative record. Chapter |1l exam nes the various
types of docunents which should be included in the adm nistrative
record. Chapter |V discusses how agenci es outside EPA are involved in
establishing the record. Finally, this guidance includes a glossary of
frequently used terns and acronyns as well as several appendices.

Al t hough this guidance is witten for use by the United States
Envi ronnental Protection Agency (EPA), it can be adapted for use by
state and federal agencies required to establish adm nistrative records
for the selection of CERCLA response actions. As used in this guidance
the term "l ead agency” nmeans either EPA, a state or other federa
agency, which is responsible for conpiling and nmintaining the
admi nistrative record. As used in this guidance, the term "support
agency" means the agency or agencies which furni sh necessary data to the
| ead agency, reviews response data and docunents and provi des ot her
assi stance as requested by the OSC or RPM  This guidance reflects the
revisions to the National Ol and Hazardous Substances Pol |l ution
Conti ngency Plan (NCP) published on March 8, 1990, 55 Fed. Reg. 8859



(see Appendices L and M.

The adm nistrative record established under Section 113(k) of
CERCLA serves two prinmary purposes. First, the record contains those
documents which formthe basis for selection of a response action and
under Section 113(j), judicial review of any issue concerning the
adequacy of any response action is limted to the record. Second,
Section 113(k) requires that the administrative record act as a vehicle
for public participation in selecting a response action. This guidance
docunent di scusses procedures devel oped to ensure that the | ead agency's
adm ni strative records neet these twi n purposes.

The adm nistrative record is the body of docunents that "fornms the
basi s" for the selection of a particular response at a site. This does
not mean that docunents which only support a response decision are
placed in the adm nistrative record. Docunments which are included are
rel evant docunents that were relied upon in selecting the response
action, as well as relevant docunments that were considered but
ultimately rejected (e.g., docunents "considered or relied on").

Thi s docunent uses the phrase "considered or relied on" in
di scussi ng whi ch docunents should be included in the admnistrative
record to indicate that it is EPA's general policy to be inclusive for
pl aci ng docunents in the administrative record. However, this term does
not mean that drafts or internal docunments are normally included in the
adm nistrative record. Lead or support agency draft or interna
nmenoranda are generally not included in the adm nistrative record,
except in specific circunstances (see section Il1l.G at page 33). Thus,
the record will include final docunents generated by the | ead and
support agency, as well as technical and site-specific information
Information or comments subnitted by the public or potentially
responsi ble parties (PRPs) during a public comrent period (even if the
| ead agency does not agree with the information or comments) are al so
included in the adm nistrative record (see section II1.D. at page 30).

The followi ng principles should be applied in establishing
adm ni strative records:

- The record shoul d be conpil ed as docunents relating to the
sel ection of the response action are generated or received by the
| ead agency;

- The record shoul d include docunents that formthe basis for the
deci si on, whether or not they support the response selection; and

- The record shoul d be a contenporaneous expl anation of the basis for
the selection of a response action.

The effort to establish adequate admi nistrative records enconpasses
a vast array of people including: Admnistrative Record Coordinators,
Renedi al Project Managers (RPMs), On-Scene Coordi nators (0OSCs),
enforcenent staff, records nmanagenent staff, Regional Counsel staff,
Comunity Rel ations Coordi nators (CRCs), other federal agencies, states,
CERCLA contractors, and the public. (See footnote 2 below) This
gui dance will discuss the roles and responsibilities of these people and
how they interact with one anot her

—=========== Foot Note ================
1 42 U. S.C. Section 9613. References nmade to CERCLA throughout this
menor andum shoul d be interpreted as neani ng "CERCLA, as anended by



SARA. "

2 As used hereinafter in this guidance the term"public" includes
potentially responsible parties (PRPS).

B. Judi ci al Revi ew

Section 113(j)(1) of CERCLA provides that judicial review of any
i ssues concerning the adequacy of any response action shall be limted
to the adm nistrative record.

Judi ci al review based on an adninistrative record provi des nunerous
benefits. Under Section 113(j) of CERCLA and general principles of
adm nistrative law, when the trial court reviews the response action
sel ected, the court is limted to review ng the docunents in the
administrative record. As a result, facts or argunents related to the
response action that challenging parties present for the first time in
court will not be considered.

Record review saves tinme by limting the scope of trials, thereby
saving the | ead agency's resources for cleanup rather than litigation
Courts will not allow a party chall enging a decision to use discovery,
hearings, or additional fact finding to | ook beyond the | ead agency's
admi ni strative record, except in very limted circunstances. In
particular, courts generally will not permt persons challenging a
response deci sion to depose, exami ne, or cross-exam ne EPA, state or
ot her federal agency decision nmakers, staff, or contractors concerning
the selection of the response action.

Furthernore, the administrative record nay be cited |ong after
of ficials responsible for the response deci si ons have noved into
di fferent positions or have left the | ead or support agency. Judicial
review limted to the record saves tinme involved in locating fornmer
enpl oyees who may not renenber the facts and circunstances underlying
deci sions made at a much earlier tine.

Moreover, in ruling on challenges to the response action deci sion,
the court will apply the highly deferential "arbitrary and caprici ous"
standard of review set forth in Section 113(j)(2) of CERCLA. Under this
standard, a court does not substitute its judgnment for that of the
deci si onnmaker. The reviewi ng court does not act as an i ndependent
deci si onmaker, but rather acts as a reviewi ng body whose linmted task is
to check for arbitrary and capricious action. Thus, the court will only
overturn the response selection decision if it can be shown on the
adm nistrative record, that the decision was arbitrary and caprici ous or
ot herwi se not in accordance with the law. However, the extent to which
EPA benefits fromhaving judicial reviewlinmted to the record depends
on the quality and conpl eteness of each record.

C Public Participation

Section 113(k)(2) of CERCLA requires that the public have the
opportunity to participate in devel oping the adnm nistrative record for
response selection. Section 117 of CERCLA al so includes provisions for
public participation in the renmedial action selection process. (See
footnote 3 below) Both sections reflect a statutory enphasis on public
participation. Participation by interested persons will ensure that the
| ead agency has considered the concerns of the public, including PRPs,
during the response selection process. |In addition, for purposes of



administrative and judicial review, the record will contain documents
that reflect the participation of the public and the | ead agency's
consi deration of the public's concerns.

If the | ead agency does not provide an opportunity for invol verment
of interested parties in the devel opnent of the admi nistrative record,
persons chal l enging a response action may argue that judicial review
should not be limted to the record. The |ead agency nust, therefore,
make the information considered or relied on in selecting a response
action available to the public, provide an appropriate opportunity for
public coment on this information, place coments and infornmation
received fromthe public in the record, and reflect in the record the
| ead agency's consideration of this informtion.

Il1. PROCEDURES FOR ESTABLI SHI NG THE ADM NI STRATI VE RECORD
A Adm ni strative Record Coordi nat or

Each regi on shoul d have an Adm nistrative Record Coordinator. The
Record Coordi nator generally has the duty of ensuring that the
adm nistrative record files are conpiled and mai ntai ned according to
Subpart | of the NCP and this guidance. (See footnote 4 bel ow)
"= Foot l\bte ST T T T T T
3 42 U.S.C. Section 9617.

4 The "adm nistrative record file" should be distinguished fromthe
"adm nistrative record.” The administrative record file refers to
the docunents as they are being conpiled. Until a response action
deci si on has been selected, there is no conplete adm nistrative
record for that decision. Thus, to avoid creating the inpression
that the record is conplete at any tine prior to the fina
sel ection decision, the set of docunents is referred to as the
adm nistrative record file rather than the adm nistrative record.

The Record Coordinator will not be responsible for deciding which
docunents are included in a record file. Those decisions should be made
by the OSC or RPM with appropriate consultation of ORC staff. The
Record Coordinator's duties ordinarily include:

- Devel opi ng procedures for creating record files;

- Ensuring that the public is notified that the record files are
avai | abl e for inspection;

- Ensuring that the records are available at or near the site;

- Ensuring that the records are avail able at the regional office or
ot her central |ocation

- Coordinating efforts to obtain the necessary docunents;
- I ndexing the record files;

- Updating the record files and indices on a regular basis (e.qg.,
quarterly);

- Ensuring availability of the record file for copying;

- Ensuring that sampling and testing data, quality control and



qual ity assurance docunentation, and chain of custody forns are
avail abl e for public inspection, possibly at a | ocation other than
that of the record files;

- Coordinating with ORC staff on questions of rel evance and
confidentiality of documents submitted for the record files;

- Arrangi ng for production and presentation of the record to court
when necessary for judicial review,

- Mai nt ai ni ng the confidential portion of the record files, if
necessary;

- Mai nt ai ni ng the " Conpendi um of CERCLA Response Sel ecti on CGui dance
Docunent s";

- Coordinating with states and federal agencies on record files
conpil ed by them and

- Noti fyi ng appropriate personnel of the timng for review of state
and federal record files.

Appendi x D contains a nodel position description for an Adm nistrative
Record Coordi nat or.

The Record Coordi nator nust work closely with RPMs, OSCs,
enforcenent staff, records managenent staff, Regional Counsel staff,
comunity relations staff, and the Departnment of Justice (DQJ) (for
cases in litigation).

If the way the record was conpiled and maintained is questioned in
litigation, the Record Coordinator nmay be call ed upon to prepare an
affidavit or testify about those procedures. Therefore, the Record
Coordi nator should be famliar with the procedures associated with the
record, and be qualified to fulfill the responsibilities outlined above.

B. Mul ti pl e Response Actions

In general, every decision docurment (e.g., Record of Decision (ROD)
or Action Menorandum nust be supported by an admi nistrative record.
Under CERCLA, cleanups are often broken up into distinct response
actions. At a given site this may include several renoval actions,
and/ or remnedi al actions known as operable units. For every renoval
action or operable unit, a separate adm nistrative record nust be
conpi | ed.

Information relevant to nore than one response decision, such as a
site inspection report or a prelimnary assessnent report may be pl aced
inthe record file for an initial response action and incorporated by
reference in the indexes of subsequent record files for that site.

C Conpi | ati on

The adm nistrative record file should be conpiled as rel evant
docunents on the response action are generated or received. Thus, all
docunents which are clearly relevant and non-privil eged shoul d be pl aced
in the record file, entered into the index, and nade available to the
public as soon as possible. For exanple, the renedi a
i nvestigation/feasibility study (RI/FS) work plan, summaries of quality
assured data, the RI/FS rel eased for public comment, the proposed pl an,



and any public comrents received on the RI/FS and proposed plan shoul d
be placed in the record file as soon as they are generated or received.

When there are questions whether particul ar docunents shoul d be
included in the record file, such docunments can be segregated and
reviewed at regular intervals (e.g., quarterly). For exanple, draft
docunents or docunents subject to clains of privilege should be set
aside for review by ORC and other appropriate staff. At critical tines,
such as prior to the public conment period, the issues regarding these
docunents shoul d be conpletely resolved and the docunments included in
the record file, if appropriate.

The record file should be updated while it is available for public
i nspection. The additional documents should be placed in the record
file and entered in the index. Any updates to the record file should be
nmade to all copies of the record file.

Al'l docunents considered or relied on in selecting the response
action should be in the record file when a decision docunent (e.g., a
record of decision) is signed. Docunents relevant to the response
sel ection but generated or received after the decision document is
signed shoul d be placed in a post-decision docunent file and may be
added to the admnistrative record file in certain circunstances (see
section II1.N at page 40).

D. | ndex

Each administrative record file must be indexed. The index plays a
key role in enabling both | ead agency staff and menbers of the public to
hel p locate and retrieve docunents included in the record file. In
addition, the index can be used for public information purposes or
i dentifying docunents | ocated el sewhere, such as those included in the
conpendi um of gui dance docunents (see Appendix E). The index also
serves as an overview of the history of the response action at the site.

The index al so provides the | ead agency with a degree of contro
over docunents located at or near the site. The creation of an index
will prevent persons fromaltering the record sinply by physically
addi ng or renoving docunents fromthe record file.

The index should include the follow ng information for each
documnent :

- Docunment Nunber;

- Docunent Date - date on the document;

- Docunent Title - one or two line identification. ldentify the
actual docunment, not a transmttal nmenp or other |ess rel evant
docunent. Include sufficient informati on so the docunent cannot be

confused with another (e.g., the title "report" may be
i nsufficient);

- Aut hor - Nanme and affiliation;
- Reci pi ent - Nanme and affiliation; and
- Docunent Locati on.

The i ndex can be organized either by subject or in chronol ogi ca



order. |f docunents are customarily grouped together, as with sanpling
data and chain of custody docunents, they may be listed as a group in
the index to the admnistrative record file. Appendix C contains a
nodel index organized by subject. Conputer databases have been hel pfu
in generating and updating the index.

The i ndex shoul d be updated when the record file is updated. It is
preferable to update the record file when docunents are received, or at
| east quarterly. Such updates should coincide with the periodic
updating of the record file and review of material for which there are
guesti ons about rel evance or privilege (see section Il.C at page 6).
The i ndex should al so be updated before any public coment period
comences. The index should be | abeled "draft index" until all relevant
docunents are placed in the record file. Wen the decision docunent is
signed, the draft index should be updated and | abel ed "i ndex."

E. Locati on
E.1. Cenera

Section 113(k) (1) of CERCLA requires that the administrative record
be available to the public "at or near the facility at issue." (See
footnote 5 below) Duplicates of the record file may be kept at any
other location. A copy of the record file nust be |ocated at the
regi onal office or other central location. Both copies of the record
file should be available for public inspection at reasonable tines

(e.g., 9-4, Monday-Friday). |In the case of an energency renoval, unless
requested, the record file needs to be available for public inspection
only at the central location (see section II.F.3. at page 14). (See

footnote 6 bel ow)

The record file located at or near the site should be placed in one
of the information repositories which may al ready exist for conmunity
rel ati ons purposes. These are typically located in a library, town
hal |, or other publicly accessible place. |If there is no existing
information repository, or if the repository does not have sufficient
space for the record file, any other publicly accessible place may be
chosen to house the record file. (See footnote 7 below) Wen a
Superfund site is |ocated at or near an Indian reservation, the
centrally located copy of the record file may be located at the Indian
tribal headquarters. The Community Rel ations Coordi nator (CRC) should
be consulted on the location of the information repository and record
file.

—=========== Foot Note ================
5 See 40 C.F.F. Section 300. 805.

6 40 C.F. R Section 300.805(a)(5) and (b).

7 If the site is located at a federal facility which requires
security clearance, the admnistrative record file for that site
nmust be | ocated where security clearance is not required. The
public nmust have free access to the record file.

The record file should be transmitted to the |ocal repository in
coordination with the CRC. The CRC should nake the initial contact to
establish the local repository and request housing for the record file.
The Record Coordi nator shoul d nake arrangenments for delivering the
record file to the local repository.



The record file should include an introductory cover letter
addressed to the librarian or repository nanager (see Appendix F). In
addition, a transmttal acknow edgenment form should be included to
ensure receipt of the record file (see Appendix G. Finally, an
adm ni strative record fact sheet should acconmpany the record to answer
guestions fromthe public (see Appendix H). Updates to the record file
shoul d be handled in a sinilar fashion (see section |I.C at page 6).

In addition to the publicly available record file, if feasible, a
master copy of the record file should be kept at the regional office or
other central location of the | ead agency. To preserve the integrity of
the master copy of the record file, it should not be accessible to the
public. If not feasible to establish a master copy, the | ead agency
will need to establish an effective security systemfor the publicly
avai l abl e record file. The naster copy of the record file may be
mai ntained in nmicroformto conserve storage space (see section I1.J. at
page 21).

E. 2. Special Documents

Certain docunments which are included in the record file do not have
to be nmaintained at or near the site or, in sone cases, at the regiona
of fice or other central |ocation, because of the nature of the docunents
and the burden associated with maintaining such documents in multiple
| ocations. These docunents, however, nust be incorporated in the record
file by reference (e.g., in the index but not physically in the record
file), and the index nust indicate where the docunents are publicly
accessible. Were a docunment is listed in the index but not |ocated at
or near the site, the |l ead agency nust, upon request, include the
docunent in the record file at or near the site. (See footnote 8 bel ow)
This applies to verified sanpling data, chain of custody forms, and
gui dance and policy docunments. It does not apply to docunments in the
confidential file.

Unl ess requested, the follow ng types of docunents do not have to
be located in multiple |ocations:

Verified Sanpling Data (See footnote 9 bel ow)

Verified sanpling data do not have to be located in either
adm nistrative record file. The sanpling data may be left inits
original storage location (e.g., Environmental Services Division (ESD)
or contract |aboratory). Data summary sheets, however, must be | ocated
inthe record file. The index nust |list the data summary sheets,
reference the underlying verified sanpling data, and indicate where the
sanpl ing data can be found.

Chain of Custody Forns (See footnote 10 bel ow)

As with verified sanpling data, chain of custody forns do not have
to be located in either adnministrative record file. The chain of
custody fornms may be left in the original storage |ocation. The index
nust reference the chain of custody forns and indicate their |ocation

—==—=—=—=—====== FoOt Note ================
8 40 C.F. R Section 300.805(hb)

9 40 C.F. R Section 300.805(a)(1). "Verified sanpling data" are data
that have undergone the quality assurance and quality contro



process. "lnvalidated sanpling data" have been incorrectly

gat hered or analyzed and will not be part of the record file.
"Unval i dated sanpling data" are data which has not yet undergone
the quality assurance and quality control process. Because it is
superseded by verified data, the unvalidated data are not generally
part of the record files. However, such data may in some cases be
relied on in selecting a response action, such as an energency
renoval where there is no tine for verification. Unvalidated
sanpling data which are relied on in selecting a response action
shoul d be included in the record file.

10 40 C F.R Section 300.805(a)(1).

Confidential and Privileged Docurments (See footnote 11 bel ow)

When a confidential or privileged docunment is included in the
record file, it should be kept in a confidential portion of the record
file. The confidential file should be kept in a | ocked cabinet at the
regi onal office or other central location. It should not be |ocated at
or near the site. The index should identify the title and |ocation of
the docunent, and describe why the | ead agency considers it confidenti al
or privileged. Furthernore, the | ead agency should sumrari ze or redact
the docunent to nmake available, to the extent feasible, factua
information (especially if such information is not found el sewhere in
the record file and is not otherwi se available to the public). This
sunmmary or redaction should be perforned as soon as possible after the
deternination that a docunent is privileged or confidential, and
inserted in the portion of the record file available to the public and
included in the index. See also section IIl.H at page 34.

Gui dance and Policy Docurments (See footnote 12 bel ow)

Gui dance and policy docunents that are not site specific are
avail able in a conpendium /| ocated in the regional office. ("Conpendi um
of CERCLA Response Sel ection Gui dance Documents," O fice of Waste
Programs Enforcement, May 1989.) This elimnates the need for
reproduci ng copi es of frequently used docunents for each site record
file. The docurments in the conpendi um need not be physically included
in the record file, but the guidance and policy docunents consi dered or
relied on in selecting the response action nmust be listed in the record
file index along with their location and availability. See also section
[11.1. at page 37 and Appendi x E

Technical Literature (See footnote 13 bel ow)

Publicly available technical literature that was not generated for
the site at issue (e.g., an engineering textbook), does not have to be
| ocated in the regional office or other central |ocation or at or near
the site. The docunent nust be clearly referenced in the index.

However, technical literature not publicly avail able nust be physically
included in the record file at the regional office or other centra

| ocation and at or near the site. See also section Ill.J. at page 38.
=—=========== Foot Note ================

11 40 C F.R Section 300.805(a)(4).
12 40 C.F. R Section 300.805(a)(2).

13 40 C.F.R Section 300.805(a)(3).



F. Public Availability
F.1. CGenera

Section 113(k) of CERCLA specifies that the adm nistrative record
"shall be available to the public." |In satisfying this provision, the
| ead agency must conmply with all relevant public participation
procedures outlined in Sections 113(k) and 117 of CERCLA. The NCP (see
Appendices L and M contai ns additional requirenents on public
availability (see also "Comunity Relations in Superfund: A Handbook,
"Cctober 1988 - OSWER Directive No. 9230.0-3A; "Comunity Rel ations
During Enforcement Activities,"” Novenber 3, 1988 - OSVER Directive No.
9836. 0- 1A).

The availability of the record file will vary dependi ng upon the
nature of the response action. Different procedures are outlined bel ow
for renedial and renobval response actions.

In all cases, the | ead agency shoul d publish a notice of
availability of the record file when the record file is first made
avai |l abl e for public inspection in the vicinity of the site at issue.
(See footnote 14 below) The notice should explain the purpose of the
record file, its location and availability, and how the public may
participate in its devel opnment.

The notice should be published in a major |ocal newspaper of
general circulation. The newspaper notices should be distributed to
persons on the comunity relations mailing list. These notices should
al so be sent to all known PRPs if they are not already included on the
conmunity relations nmailing list. As PRPs are discovered, the |ead
agency should add their names to the community relations mailing Iist
and mail themall the notices sent to the other PRPs. Publication of
the notice should be coordinated with the community relations staff. A
copy of the notice of availability and Iist of recipients should be
included in the record file. Appendix | contains a nodel notice of
avai l ability.

This public notice may be conbined with other notices for the sane
site, such as a notice of availability of the community relations
information repository, if they occur at the sane tine. |In addition to
the required newspaper notice, the public can be informed of the
availability of the record file through existing nmechanisnms (e.qg.,
general and special notice letters, Section 104(e) information requests,
and the community relations nailing list). 1In addition, Headquarters
wi Il publish notices in the Federal Register. They will be published
quarterly and will list sites where renedial activity is planned.
=== Foot l\bte T ————=—=—C—

14 See 40 C.F. R Section 300.815(a) and Sections 300.820(a)(1) and

(b).

F. 2. Renedi al Actions

The admi nistrative record file for a remedial action nust be
avail abl e for public inspection when the renedi al investigation begins.
(See footnote 15 below) For exanple, when the renedial investigation/
feasibility study (RI/FS) work plan is approved, the | ead agency nust
pl ace docunents relevant to the selection of the renmedy generated up to



that point in the record file. Docunments generally available at that
time include the prelimnary assessnent (PA), the site investigation
(Sl), the Rl work plan, inspection reports, sanpling data, and the
conmunity relations plan. The | ead agency nust continue to add
docunents to the record file periodically after they are generated or
recei ved during the RI/FS process.

The record file nmust be publicly available both at a regiona
office or other central |ocation and at or near the site (see section
I1.E at page 8). (See footnote 16 below) 1In addition, the notice of
avai l ability should be sent to persons on the community relations
mailing list, including all known PRPs.

Wth the conpletion of the RI/FS, the |ead agency shoul d undertake
the follow ng public participation procedures:

- Prepare a proposed plan which briefly analyzes the remedial
alternatives evaluated in the detailed analysis of the RI/FS and
proposes a preferred renedial action alternative;

- Make the RI/FS report and proposed plan available in the record
files both at a regional office or other central |ocation and at or
near the site;

- Publish in a major |ocal newspaper of general circulation a notice
of availability and brief analysis of the RI/FS report and proposed
plan. The notice should include the dates for subm ssion of public
comment s;

- Mail the notice or copy of the notice to all PRPs on the comunity
relations mailing |ist;

—===—=—======= FoOt Note ================
15 40 C.F.R Section 300.815(a).

16 40 C.F. R Section 300.805(a).

- Provide a fornal comment period of not |ess than 30 cal endar days
for subnission of comments on the proposed plan. Upon tinely
request the lead agency will extend the public coment period by a
m ni mum of 30 additional days. (See footnote 17 below) [Note: The
| ead agency is encouraged to consider and respond to significant
coments that were subnitted before the public coment peri od.
Consi dering early conments provides practical benefits both
substantively and procedurally. Early comrents nay provide
i mportant information for the selection decision, and early
consi deration provides the public (and, particularly, PRPs) wth
addi tional informal opportunities for participating in the
deci si onnmaki ng process.];

- Provide the opportunity for a public nmeeting(s) in the affected
area during the public conmrent period on the RI/FS and proposed
pl an;

- Keep a transcript of the public neeting(s) on the RI/FS and
proposed plan held during the comment period and include a copy of
the transcript in the record file;

- Prepare a di scussion (to acconpany or be part of the decision



docunent) of any significant changes to the proposed plan which
occurred after the proposed plan was nmade avail able for public
coment which are reflected in the ROD

- Prepare a response to each of the significant comments subnmitted
during the public conment period to acconpany the ROD (see section
I1l1.D. at page 30); and

- Publish in a major |ocal newspaper of general circulation a notice
of the availability of the ROD and make the ROD avail able to the
public before beginning any renedi al action, as required under
Section 117(b) of CERCLA

Comments recei ved after signing the ROD should be placed in a post-
deci si on docunent file and may be added to the record file in certain
situations (see section II1.N at page 40).

—=========== Foot Note ================
17 40 C. F.R Section 300.430(f)(3)(i)(c).

F. 3. Renoval Actions

Section 113(k)(2)(A) of CERCLA requires that the EPA establish
procedures for the appropriate participation of interested persons in
the devel opnent of the administrative record for the selection of a
renoval action. "Appropriate" participation depends on the nature of
the removal, as outlined bel ow

Time-critical Renmpval Actions

A time-critical renoval action is a rempoval action for which, based
on the site evaluation, the | ead agency determnes that a period of |ess
than six nonths exists before on-site renpval activities nust be
initiated. This category includes energency renoval actions which are
described in greater detail bel ow

The adm nistrative record file for these actions nust be avail able
for public inspection no later than 60 days after the initiation of on-
site removal activity. Were possible, the record file should be nade
avail able earlier. The record file nust be available both at the
regi onal office or other central location and at or near the site at
i ssue.

If, however, on-site cleanup activity is initiated within hours of
the verification of a release or threat of a release and on-site cleanup
activities cease within 30 days (energency actions), the record file
need only be available at the regional office or other central |ocation,
unless it is requested that a copy of the record file be placed at or
near the site. (See footnote 18 bhel ow)

For all time-critical renovals, a notice of the availability of the
record file must be published in a major |ocal newspaper and a copy of
the notice included in the record file. This notice should be published
no later than 60 days after initiation of on-site renoval activity. (See
footnote 19 bel ow)

A public conment period of not |ess than 30 days should be held in
appropriate situations. (See footnote 20 below) In general, a public
comment period will be considered appropriate if cleanup activity has



not been conpleted at the tine the record file is nade available to the
public and if public comrents m ght have an inmpact on future action at
the site. |If a public comment period is considered appropriate, it
shoul d begin at the tine the record file is made available for public

i nspection. Note, however, that even if an action is conpleted before
the record file is available, the record file should be nmade avail abl e
to the public. The notice for the public coment period may be conbi ned
with the notice of availability of the record file if they occur at the
sane time. The notice should be nmailed to all PRPs on the community
relations mailing list. The notice should also be sent to all known
PRPs if they are not already on the comunity relations nmailing list.

—==—=—=—=—====== FoOt Note ================
18 40 C.F. R Section 300.805(b).

19 40 C.F.R Section 300.415(m (2)(i).

20 40 C.F.R Section 300.415(m (2)(ii).

The | ead agency must respond to all significant coments received
during the public comment period and place the comments and the
responses to themin the record file (see section Ill.D. at page 30).
(See footnote 21 below) Whether or not the | ead agency holds a public
comment period, comrents received by the | ead agency before the decision
docunent is signed and related to the selection of the renoval action
nmust be placed in the record file. For information, including conments,
generated or received after the decision docunent is signed, see section
I[11.N at page 40.

Non-Tinme-Criti cal Rempval Actions

A non-tine-critical rempoval action is a renoval action for which,
based on the site evaluation, the | ead agency determ nes that a planning
period of at |east six nonths exists before on-site renoval activities
nmust be initiated.

The adm nistrative record file for a non-time-critical renoval
action nust be nade avail able for public inspection when the engineering
eval uation/cost analysis (EE/CA) is nade available for public coment.
(See footnote 22 below) The record file nust be available at the
regional office or other central location and at or near the site. A
notice of the availability of the record file nust be published in a
maj or | ocal newspaper and a copy of the notice included in the record
file. The notice should be published in a major |ocal newspaper of

general circulation. |In addition, Headquarters will publish these
notices in the Federal Register. They will be published quarterly and
will list sites where non-time critical renoval activity is planned.

The newspaper notice should be distributed to persons on the comunity
relations mailing list and placed in the record file. These notices
shoul d al so be sent to all known PRPs if they are not already on the
conmunity relations mailing list. As PRPs are discovered, the |ead
agency should add their names to the community relations mailing Iist
and mail themall the notices sent to the other PRPs. Publication of
the notice should be coordinated with the comunity relations staff. A
copy of the notice of availability should be included in the record
file. Appendix | contains a nbdel notice of availability.

—===—======== FoOt Note ================
21 40 C.F.R Section 300.415(m (2)(iii).



22 40 C.F.R Section 300.415(m (4).

A public comment period on the EE/CA of not |ess than 30 days mnust
be held so that interested persons may subnmit comments on the response
sel ection for the record file. Upon tinely notice, the | ead agency will
extend the public conment period by a m nimum of 15 days. (See footnote
23 below) A notice of the public comrent period may be conbined with
the notice of availability of the record file if they occur at the same
time. The |ead agency must respond to all significant coments received
during the public conment period and place the conments and the
responses to themin the record file (see section II1.D. at page 30).
(See footnote 24 bel ow)

The | ead agency is encouraged to consider and respond to
significant conments that were submtted before the public coment
period. Considering early comrents provides practical benefits both
substantively and procedurally. Early comrents nay provide inportant
information for the selection decision, and early consideration provides
the public (and, particularly, PRPs) with additional informa
opportunities for participating in the decision making process.

Conments generated or received after the decision docunent is
si gned shoul d be kept in a post-decision document file. They may be
added to the record file in certain situations (see section IIl.N at
page 40).

23 40 C.F.R Section 300.415(m (4)(iii).

24 40 C.F.R Section 300.415(m (4)(iv).

G Mai nt ai ni ng the Record

Docurent room procedures shoul d be established to ensure orderly
public access to the record files. In establishing public access
procedures, the security and integrity of the record files nust be
mai ntained at all tines.

Each regional office or other central |ocation should have a
readi ng area where visitors are able to reviewthe record files. The
record file nust be available during reasonable hours (e.g., 9-4,
Monday- Friday). The public reading area shoul d include, wherever
f easi bl e:

- Admi ni strative record files;
- Qui dance Conpendi um (see section Ill.1. at page 37);
- Access to a copier; and
- Si gn-i n book.

Control |l ed access to the files is acconplished by use of a visitor
sign-in book. Sign-in books help mnimze instances in which docunents
are |ost or damaged. They al so provide docunentati on of the |ead

agency's efforts to provide public access to the record files.
Pertinent information recorded in the book shoul d include:



- Date of visit;

- Name;
- Affiliation
- Addr ess;

- Phone nunber;
- Site documents viewed; and
- Cost of copied materials (if applicable).

The | ead agency may choose not to use sign-in books if the books
deter the public fromreviewing the record files.

Si nce docunents in the record file should be conplete, properly
organi zed and legible, the integrity of the record file nust be
mai ntained. |f possible, storage and reading areas should be supervised
to maintain proper security. Documents should not |eave the docunent
roomor be left unattended. To the extent feasible, the Administrative
Record Coordi nator shoul d check the order of the documents after being
viewed by the public to be certain all documents have been returned
intact. The docunments in the record file should be kept secure, either
in a locked roomor in |ocked cabinets.

The record file located at or near the site should be handl ed with
simlar care. |If possible, the record file should be treated as a non-
circulating reference; it should not |eave the | ocal repository except
under supervision. The phone nunber or a record file contact should be
provided to record file users and to the manager of the local repository
so that problens can be identified and resolved. This information can
be included in an informational fact sheet acconpanying the record file
(see Appendix H). |In addition, the Record Coordi nator should plan
periodic reviews of the local record files.

Where the site is a fund-lead or PRP-lead, EPA should retain (in
addition to the publicly available record file) a nmaster copy of the
record file at the regional office or other central location, if
feasible. Were a state or other federal agency is the | ead agency at a
site, EPA should assure that the state or other federal agency maintains
(in addition to the publicly available record file) a naster copy of the
record file. The record files are permanent records that nust be
retained.

As to the local repository, the statute and regul ations are silent
concerning the duration of public availability of the record file. The
| ead agency's primary concern is public participation in devel opment of
the administrative record. Following initiation of the response action,
public interest in background information other than the Record of
Decision or RI/FS may wane. 1In any event, the statutory provisions for
judicial review and deadlines for filing cost recovery actions provide
useful references for keeping the record file publicly available. See
Sections 113(g) and (h) of CERCLA.

Where there is ongoing (or possible) litigation, the record file in
the regional or other central |ocation should be available at |east
until the litigation is over.



The record file continues to serve as a historical record of the
response sel ection, even after the statute of linmtations for cost
recovery action has passed. Were there is considerable public
interest, the local repository nmay wi sh to keep the record file
avai |l abl e for public view ng.

H. Confidential File

In certain situations, docunents in the record file may be subject
to an applicable privilege (see section Ill.H at page 34). To the
extent feasible, information relevant to the response selection which is
contained in a privileged docunent should be sunmarized or redacted as
to nake the docunent disclosable and then included in the publicly
accessi bl e portion of the record file. The privileged docunent shoul d
be included in a confidential portion of the record file. (See footnote
25 bel ow)

The Adm nistrative Record Coordi nator should maintain a
confidential portion of the record file for privileged docunents. These
docunents should be listed in the index to the entire record file and
identified as "privileged." The index should identify the title and
| ocation of the privileged docunent, and describe the basis for the
asserted privil ege.

—=========== Foot Note ================
25 See 40 C.F.R Section 300.810(d).

The confidential portion of the record file should be stored in
| ocked files at the regional office or other central |ocation and should
not be located at or near the site. The confidential portion of the
record file should be separate fromthe publicly avail able record file
to protect against inadvertent disclosure. Each privileged docunent
shoul d be stanmped "confidential" at the bottom of each page of the
docunent. \Where the material is not a witten docunent (such as a
conput er disk or cassette tape) the jacket should be stanped
"confidential." A conplete list of all materials contained in the
confidential portion of the record file should be maintained by the
Record Coordinator. The Record Coordi nator should also maintain a | og
which will include the time, date, document name, and will identify
persons checking out and returning materials to the confidential file.

As soon as a new record file is established, a routine access list
for the confidential file should be prepared for each record file. Wen
EPA is the | ead agency, this routine access |ist nust be approved by the
Wast e Managenent Division Director or the Environmental Services
Division Director, and ORC. Once approval is given, persons on the I|ist
will be able to access the confidential files through the Record
Coordi nator. No one shoul d have access to the confidential files other
than those identified on the routine access list. For state or other
federal agency-lead sites, the Regions should take steps to insure that
state or other federal agencies develop routine confidential file access
list procedures.

This policy and procedure for privileged materials does not
super sede any policy and procedures established under the Freedom of
Information Act (FOA), 5 U S.C. Section 552 and EPA regul ati ons
i mpl enenting FOA at 40 CF. R Part 2. Upon receipt of requests for the
administrative record file pursuant to FOA, if the requester is in



close proximity to the record file, the | ead agency may respond to FO A
requests by telling a requester the |ocation and availability of the
record file. Decisions regarding disclosures of materials under FOA
shoul d be coordi nated anmong the various | ead agency officials with
access to such material s.

l. Copyi ng

Section 117(d) of CERCLA requires that each docunment devel oped,
recei ved, published, or made available to the public under Section 117
be made avail able for public inspection and copying at or near the site.
Under Section 113(k)(2)(B) of CERCLA, these docunents nust al so be
included in the adnministrative record file. Under these provisions of
CERCLA, the | ead agency nust ensure that docunments in the record file
are avail able for copying, but does not bear responsibility for copying
the docunents thenselves. Therefore, it is preferable that the record
file should be located in a facility which contains a copying machine
(e.g., a public library).

When the adninistrative record file is available at a facility at
or near the site and copying facilities are available there, the |ead
agency nmay encourage the requester to make use of the copying facilities
at the location. |If copying of the record file located at or near the
site is difficult for a requesting party, the | ead agency nay arrange
for copying on behalf of a requester at the regional or other centra
| ocation. The |ead agency may ask that requesters arrange for copying
by contractors or comercial copy centers who then bill the requester
directly.

The | ead agency should followthe FOA regulations at 40 C.F.R
Part 2, in determ ning the appropriate charge for copying. Copying fees
shoul d be waived for other federal agencies, EPA contractors or
grantees, and nmenbers of Congress. The EPA currently charges $.20 a
page for paper copies as provided in 40 CF. R Part 2. Reproduction of
phot ographs, nicrofilns or nmagnetic tapes, and conputer printouts should
be charged at the actual cost to the | ead agency.

J. M cr ogr aphi cs

The | ead agency may make the administrative record file available
to the public in mcroform (See footnote 26 bel ow) Use of
m crographics can significantly reduce the space required to store
administrative record files. In addition, mcrographics can sinplify
the tasks of reproducing copies of the record file and transm ssi on of
the record files to the local repositories. Any use of mcrographics
shoul d be conducted in an orderly manner consistent with records
managenment procedures. |If using mcrographics to nmaintain the record
files, the | ead agency nmust provide a mcrographic reader at the
regi onal office or other central location to ensure public access to the
record file. |If arecord file is |located at or near the site and
nm crographics are used, the | ead agency nust ensure that a m crographic
reader at that location is avail able.

M cr of orm copi es of original docunents are admissible in court if
created in an organi zed fashion. The Business Records as Evi dence Act
(28 U . S.C. Section 1732) specifies that copies of records, which are
made "in the regul ar course of business" and copied by any process which
accurately reproduces the original, are "as adm ssible in evidence as
the original itself." See also Federal Rules of Evidence 1003. Since
the NCP provides for use of microform microformcopies of



adnmi ni strative record docunments that are produced in the regular course
of business are likely to be adm ssible in court.

The O fice of Information Resources Managerment (O RM) has granted
approval for the use of mcrographics in establishing adm nistrative
records (see Appendix J). Any use of mcrographics should still conply
with the renaining provisions of Chapter 6 of the EPA Records Managenent
Manual (7/13/84).

= Foot l\bte T ————C—
26 See 40 C.F. R Section 300.805(c).

K. Certification

A certification as to the conpl eteness of the adninistrative record
nmust be performed when the record is filed in court. Appendix K
contains a nodel court certification.

When EPA is the | ead agency such certification should be signed by
the Regional Administrator's designee, after consultation with ORC. Any
certification of the record shoul d be made by program staff and not
| egal staff. The region may al so choose to have the Adm nistrative
Record Coordi nator certify that the record was conpiled and nai ntai ned
in accordance with applicabl e agency regul ati ons and gui dance. Such
certification would attest that the record was conpiled in accordance
with current agency procedures and woul d not address the conpl et eness of
the record file.

If a state or other federal agency is the | ead agency that agency
nmust certify that the record was conpil ed and mai ntained i n accordance
with applicable EPA regul ati ons and gui dance. After the state or
federal agency provides this certification, the Regional Administrator's
desi gnee should certify as to the conpl eteness of the record, as
provi ded in Appendix K

I11. CONTENTS OF THE ADM NI STRATI VE RECORD
A. Remedi al Actions

The adm nistrative record for selection of a renedial action shoul d
consi st of:

- docunents which were considered or relied on to select the renedial
action; and

- docunent s which denmponstrate the public's opportunity to participate
in and cormment on the selection of the renedial action. (See
footnote 27 bel ow)

—=========== Foot Note ================
27 See 40 C.F. R Sections 300.810 and 300. 815.

Below is a list of docunents that are usually generated when a
renmedi al response action is selected. These docunents should be
included in the adm nistrative record file if they are generated and
considered or relied on in selecting the renedial response action
Docurent s that denonstrate the public's opportunity to participate in
and comment on selecting the renedial response action should al so be



included in the record file. Docunents not |isted bel ow, but neeting
the above criteria, should be included.

Factual | nformation/Data

Prelim nary Assessnent (PA) report;

Site Investigation (SI) report;

Renedi al I nvestigation/Feasibility Study (RI/FS) work plan;
Amendnents to the final work plan

Sanpling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sanmpling plan;

Sanpling data: verified data during the RI/FS, or any data
col l ected for previous actions such as RCRA or renobval actions

whi ch are considered or relied on in selecting the renedial action
Unval i dat ed data shoul d be included only if relied on in the
absence of validated data (see note 9 at page 10);

Chai n of custody forns;
| nspection reports;
Data summary sheets;

Techni cal studies performed for the site (e.g. a ground-water
study);

Ri sk eval uati on/ endanger nent assessnent and underlying
docunentation (see section II11.C at page 29);

Fact sheet or summary information regardi ng renedial action
alternatives generated if special notice letters are issued to PRPs
at an early stage of the RI/FS (see "Interim Gui dance on Noti ce
Letters, Negotiations, and Informati on Exchange," Cctober 19, 1987
- OSWER Directive No. 9834.1);

RI/FS (as available for public coment and as final, if different);
and

Data submitted by the public, including PRPs.

Pol i cy and Cui dance

Menoranda on site-specific or issue-specific policy decisions.
Exampl es i ncl ude nmenoranda on off-site di sposal availability,
speci al coordi nation needs (e.g., dioxin), applicable or relevant
and appropriate requirenments (ARARs) (to the extent not in the
RI/FS), cost effectiveness and utilization of permanent sol utions
and alternative treatmnment technol ogies;

GQui dance docunents (see section Ill.1. at page 37); and

Technical literature (see section Ill.J. at page 38).

Public Participation (include the docunents that show the public was
notified of site activity and had an opportunity to participate in and



coment on the selection of response action)

Conmunity rel ations plan;
Newspaper articles show ng general comrunity awareness;
Pr oposed pl an;

Docunents sent to persons on the comunity relations mailing |ist
and associ ated date when such document was sent;

Public notices: any public notices concerning response action
sel ection such as notices of availability of information, notices
of meetings and notices of opportunities to conment;

The conmunity relations mailing list (including all known PRPS);
(See footnote 28 bel ow)

Docurentation of informal public neetings: information generated
or received during neetings with the public and nenoranda or notes
sunmari zing significant information submtted during such neetings;

Public coments: conplete text of all witten coments submitted
(see also section Il1.D. at page 30);

Transcripts of formal public nmeetings: including neetings held
during the public coment period on the RI/FS, proposed plan, and
any wai ver of ARARs under Section 121(d)(4) of CERCLA

Responses to significant comments: responses to significant
conments received fromthe public concerning the selection of a
renmedi al action; and

Responses to comrents fromthe state and other federal agencies.

======== Foot Note ================

I ndi vi dual nanes and addresses of nenbers of the general public
which are on the conmmunity relations mailing |ist should not be
included in the public record file. Disclosure of such information
may result in a Privacy Act violation (see also section IIl.H at
page 34) or inhibit the general public fromrequesting information
about the site. The |ead agency should then place individual nanes
and addresses in the confidential portion of the record file.

Enf orcenent Documents (Include if the docunment contains infornmation that
was considered or relied on in selecting the response sel ection or shows
that the public had an opportunity to participate in and comrent on the
sel ection of response action. Do not include enforcenent documents
solely pertaining to liability)

Adm ni strative orders;
Consent decr ees;

Affidavits containing relevant factual information not contained
el sewhere in the record file;

Notice letters to PRPs;



- Responses to notice letters;

- Section 104(e) infornmation request letters and Section 122(e)
subpoenas; and

- Responses to Section 104(e) information request letters and Section
122(e) subpoenas.

Q her Information
- I ndex (see section Il.D. at page 7);

- Docunentati on of state involvenent: documentation of the request
and response on ARARs, Section 121(f)(1)(G notices and responses,
a statenent of the state's position on the proposed plan
(concurrence, nonconcurrence, or no conment at the time of
publication), opportunity to concur in the selected remedy and be a
party to a settlement (see section IV.A at page 42);

- heal th assessnents, health studies, and public health advisories
i ssued by the Agency for Toxic Substances and Di sease Registry
(ATSDR) (see section IV.C. at page 45); and

- Nat ural Resource Trustee notices and responses, findings of fact,
final reports and natural resource danage assessnents (see section
| V.D. at page 45)

Deci si on Docunents

- Record of decision (ROD): renedial action decision docunent
(i ncluding responsi veness sunmary);

- Expl anati ons of significant differences (under Section 117(c) and
underlying i nformation; and

- Anmended ROD and underlying information.

The adm nistrative record serves as an overvi ew of the history of
the site and should be understandable to the reader. Appendix B
provides a nmodel file structure for organizing the record file.
Appendi x C contains a nodel index.

B. Renpval Actions

The administrative record for selection of a renpval action should
consi st of:

- docunents which were considered or relied on to select the renoval
action; and

- docunent s which denponstrate the public's opportunity to participate
in and comment on the selection of the renoval action, when
appropriate. (See footnote 29 bel ow)

Below is a list of docunents that are usually generated when a
renoval response action is selected. These docunments shoul d be incl uded
in the admnistrative record file if they are generated and consi dered
or relied on when selecting the renpoval action. Docunents that
denonstrate the public's opportunity to participate in and coment on
the renpval response action should also be included in the record file.



Docurents not |isted bel ow, but nmeeting the above criteria, should be
i ncl uded.

========= oot Note ================

See 40 C.F. R Sections 300.810 and 300. 820.

Factual | nformation/Data

Prelim nary assessnent (PA) report;

Site evaluation (SI) report;

EE/ CA (for a non-time-critical renoval action);

Sanpl i ng pl an;

Sanpling data: verified data obtained for the renoval action, or
any data collected for previous actions such as RCRA or ot her
response actions which are considered or relied on in selecting the
renoval action. Unvalidated data should be included only if relied
on in the absence of validated data (see note 9 at page 10);

Chai n of custody forns;

I nspection reports;

Techni cal studies perfornmed for the site (e.g., a ground water
study);

Ri sk eval uati on/ endanger ment assessnent and underlying
docunent ati on; and

Data submtted by the public, including PRPs.

Pol i cy and Cui dance

Menor anda on site-specific or issue-specific policy decisions.
Exanpl es include nmenoranda on off-site di sposal availability,
conpliance with other environmental statutes, special coordination
needs (e.g., dioxin);

Gui dance docunents (see section IIl.1. at page 37); and

Technical literature (see section II1.J. at page 38).

Public Participation (Include the docunents that show the public was
notified of site activity and had an opportunity to participate in the
response sel ection.)

Conmunity rel ations plan;
Newspaper articles show ng general community awareness;

Docurents sent to persons on the comunity relations mailing |ist
and associ ated date when such docunents was sent;

Public notices: any public notices concerning response action
sel ection such as notices of availability of information, notices
of meetings, and notices of opportunities to comrent;



- The community relations mailing list (including all known PRPS);
(See footnote 30 bel ow)

- Docurent ati on of public nmeetings: information generated or
submtted during neetings with the public (including PRPs) and
menor anda or notes summarizing significant information subnmitted
during such neetings;

- Public comments: conplete text of all witten comrents submtted
(see section II1.D. at page 30);

- Responses to significant coments: responses to significant
comments received fromthe public concerning the selection of a
renoval action; and

- Responses to comments from states and ot her federal agencies.

Enf orcenent Documents (Include if the docunent contains information
that was considered or relied on in selecting the response sel ection or
shows that the public had an opportunity to participate in and comment
on the selection of response action. Do not include enforcenment
docunents solely pertaining to liability)

- Adm ni strative orders;
- Consent decr ees;

- Affidavits containing relevant factual information not contained
el sewhere in the record file;

- Notice letters to PRPs;
- Responses to notice letters;

- Section 104(e) information request letters and Section 122(e)
subpoenas; and

- Responses to Section 104(e) information request letters and Section
122(e) subpoenas.

s Foot l\bte T

30 I ndi vi dual nanes and addresses of menbers of the general public
whi ch are on the community relations mailing |list should not be
included in the public record file. Disclosure of such information
may result in a Privacy Act violation (see also section IIl.H at
page 34) or inhibit the general public fromrequesting infornation
about the site. The |ead agency should then place individual nanes
and addresses in the confidential portion of the record file.

O her Information
- I ndex (see section Il1.D. at page 7);
- Docurent ati on of state invol vement (see section |IV.A at page 42);

- ATSDR heal th assessnents, health studies, and public health
advi sories (see section IV.C. at page 45); and



- Nat ural Resource Trustee notices and responses, findings of fact,
final reports and natural resource danage assessnents (see |IV.D. at
page 45).

Deci si on Docunent s

- EE/ CA Approval Menorandum

- Action Menorandum

- Amended Action Menorandum and

- O her docunents whi ch enbody the decision for selection of a
renoval acti on.

The adm nistrative record serves as an overvi ew of the history of
the site and should be understandable to the reader. Appendix B
provides a nodel file structure for organizing the record file.
Appendi x C contains a nodel index.

C. I mmi nent and Substantial Endanger nment

Under Section 106 of CERCLA, the EPA may find the existence of an
i mm nent and substantial endangerment to the public health or welfare or
the environment because of an actual or threatened rel ease of a
hazar dous subst ance.

Det erm ni ng the existence of an imm nent and substantia
endangerment is an inportant conponent in selecting the response action
Therefore, all docunents considered or relied on in nmaking that
determ nation, including any risk assessnment, and its supporting
docunent ati on, nust be included in the admi nistrative record file. (See
footnote 31 below) |If there is proper documentation of the
determ nation of an inm nent and substantial endangernent in the record
file, judicial review of that determ nation in an action under Section
106 of CERCLA should be linited to the adm nistrative record.

D. Publ i ¢ Comments

The adm nistrative record file should docunent the public's
opportunity to be involved in selecting a response action. This can be
acconplished by including in the record file all docunments related to
the opportunity to participate (e.g., notices and fact sheets), and
relevant witten comments and informati on submitted by the public (e.g.,
reports and data).

Public requests for information (e.g., Freedom of Information Act
(FO A) requests for copies of reports), need not be included in the
record file.

The | ead agency shoul d request that substantive oral coments
(either in person or over the phone) be put in witing by the comenter
and submitted to the record file. The conmrenter should be advi sed that
the obligation to reduce the comment to witing rests with the
conmenter. The | ead agency, however, nmay reduce it to witing where the
| ead agency will want to rely on the comment.

The | ead agency may respond to comments received prior to a public
conment period in various ways, depending on the nature and rel evance of
a particular comment. The |ead agency's consideration of such a conment



may be in the formof a witten response, or reflected by docunented
actions taken after receiving the conment, or even by changes in
subsequent versions of docunents. |If the |ead agency prepares a witten
response to a comrent, the comment and response should be included in
the record file.

The | ead agency may notify comenters that coments submitted prior
to a formal public conmrent period nust be resubmitted or specifically
identified during the public comment period in order to receive fornmal
response by the | ead agency. Alternatively, the | ead agency may notify
a comenter that the | ead agency will respond to the comment in a
responsi veness sumuary prepared at a |ater date. The |ead agency,
however, has no duty to respond to any coments received before the
formal public conrent period, or to respond to coments during the
public coment period until the close of the public coment period.

—==—=—=—======= FoOt Note ================

31 See "@ui dance on Preparing Superfund Decision Docunents: The
Proposed Pl an, The Record of Decision, Explanation of Significant
Di fferences, ROD Amendnent," OSWER Directive No. 9355.3-02, June
1989.

The | ead agency, however, is encouraged to consider, respond to and
include in the record file significant coments that were submitted
before the public coment period. Considering early comrents provides
practical benefits both substantively and procedurally. Early conments
may provide inportant information for the selection decision, and early
consi deration provides the public (and, particularly, PRP's) with
additional informal opportunities for participating in the decision
nmaki ng process. (See footnote 32 bel ow)

Al comments received by the | ead agency during the formal public
conmment period are to be included in the record file in their origina
form or if not feasible, an explanation should be placed in the record
file explaining why such comments were not included. Conmments received
during the formal public coment period nmust be addressed in the
responsi veness sumary (included with the ROD in renedial response
actions). The responses may be conbi ned by subject or other category in
the record file.

Conments which are received after the fornmal comment period cl oses
and before the decision docunent is signed should be included in the
record file but |abeled "late comment." Such comments shoul d be handl ed
as post-decision information (see section II1.N at page 40).

Conments recei ved after the decision docunent is signed should be
pl aced in a post-decision document file. They may be added to the
record file in limted circunstances (see section Ill.N at page 40).

E. Enf orcenent Actions

The sane procedures should be used for establishing an
adm ni strative record whether or not a response action is selected in
the context of an enforcenent action. The follow ng additiona
i nformati on, however, may assist the | ead agency where there is
enforcenent activity.

—=========== Foot Note ================
32 See 40 C. F.R Sections 300.815(b), 300.825(a)(2) and (b)(2).



E. 1. Negotiation Docunents

During negotiations with the | ead agency, a potentially responsible
party (PRP) may produce docunents and claimthat they constitute
confidential business information (CBI) or offers of settlenent subject
to Rule 408 of the Federal Rules of Evidence.

CGeneral ly, those docunments are not part of the admi nistrative
record for response selection unless they are submtted by PRPs for
consideration in selecting a response action and are consi dered or
relied on in selecting the response action. A privileged docunent which
was considered or relied on in selecting the response action should be
placed in the confidential portion of the record file. Such a docunent
shoul d be summari zed and the summary included in the publicly accessible
portion of the record file (see action Il.H at page 19). |If the
i nformati on cannot be summarized in a disclosable manner, the
i nformati on should be placed in the confidential portion of the record
file only and listed in the index to the file.

E.2. PRP-Lead RI/FS

Where a PRP is conducting the RI/FS, the PRP nust subnit al
technical information on selection of the remedi al action generated
during the RI/FS to the | ead agency. Technical information includes
work plans, sampling data, reports, and nenoranda. The |ead agency, and
not the PRP, will establish and maintain the adm nistrative record file
(see "Interim Gui dance on Potentially Responsible Party Participation in
Renedi al Investigations and Feasibility Studies," May 16, 1988, OSWER
Directive No. 9835.1a and "Mdel Adninistrative O der on Consent for
Renedi al | nvestigation and Feasibility Study," January 30, 1990, OSWER
Directive No. 9835.10.)

PRPs nay be del egated responsibility for sonme record file
mai nt enance activities, such as housing the files at or near the site.
PRPs cannot, however, be responsible for decisions on what docunents
conprise the record file, because of, anpbng other things, the potential
for a conflict of interest.

E.3. Adm nistrative Orders and Consent Decrees

Final administrative orders and consent decrees issued prior to
sel ection of the response action (e.g., ordering a PRP to conduct the
RI/FS), should be included in the adm nistrative record file.
Adm ni strative orders or consent decrees issued after the signing of the
ROD or the action nenmorandum should not be included in the record file,
unl ess the consent decree or adm nistrative order neets the criteria for
the inclusion of post-decision docunments in the record file (see section
I[11.N. at page 40). Drafts of administrative orders and consent decrees
shoul d not be included in the record file, unless the drafts contain
factual information that was considered or relied on and is not found
el sewhere in the record file.

The issues relating to adnmnistrative records for administrative
orders and de minims settlements are not addressed by this guidance.

F. Excl uded Docunents

Certain docunments should not be included in the adm ni strative



record file because they are irrelevant to the selection of the response
action. Documents should be excluded fromthe record file if they were
not considered or relied on in selecting the response action.

Mat eri al beyond the scope of the record file should be kept in
separate files maintained at the regional office or other centra
| ocation. These files need not be nade publicly avail abl e, although
many of the docunments in the files nmay be available to the public if
requested under FO A.

Exanmpl es of documents that are irrelevant to the decision on
selecting a response action may include Hazard Ranki ng System ( HRS)
scoring packages, contractor work assignnents, cost docunentation (as
opposed to cost effectiveness information), and National Priorities List
(NPL) deletion information. |f, however, these docunents contain
information that is considered or relied on in the response action
sel ection and is not contained el sewhere in the record file, then the
docunents should be included in the record file.

Information regarding PRP liability is generally not included in
the record file for selection of the response action except to the
extent such information (typically substance specific) is considered or
relied on in selecting the response action. Docunents relating to PRP
l[iability, however, should be compiled and naintained in the regi ona
of fice or other central location so that they are available at the tine
of notice to PRPs or referral of any litigation.

G Draft Documents and | nternal Menoranda.

In general, only final documents should be included in the
administrative record file. The record file should not include
prelimnary docunments such as drafts and internal menoranda. Such
docunents are excluded fromthe record file because drafts and interna
nmenoranda are often revised or superseded by subsequent drafts and
nmenoranda prior to the selection of the response action. The
prelimnary docunents are, therefore, not considered or relied on in
maki ng the response acti on deci si on.

Drafts (or portions of them) and internal menoranda shoul d be
i ncl uded, however, in three instances. First, if a draft document or

internal menorandumis the basis for a response decision the draft
docunent or internal nmenorandum should be placed in the record file.
This may occur if the draft contains factual information which was
relied on but is not included in a final document, a final document does
not exist, or a final docunent did not exist when the response decision
was nade.

Second, if a draft docunment or internal menorandumis circul ated by
the | ead agency to other persons (e.g., the support agency, PRPs or the
general public) who then subnit comments which the decisi onnaker
considers or relies on when naking a response action decision, relevant
portions of the draft docunent or the menmorandum and conments on that
document shoul d be included in the record file.

Third, if a draft docunent or internal menorandum expl ai ns or
conveys decisions on the procedure for selecting the renedy or the
substantive aspects of a proposed or selected renedy (e.g., the scope of
a site investigation or the identification of potential ARARsS), the
docunent shoul d be placed in the record file, even though the docunent



was signed by a person other than the Regional Adm nistrator and
generated | ong before the decision document was signed.

Exampl es of internal nenoranda and staff notes which should not be
included in the record file are docunents that express tentative
opi nions or internal docunents that evaluate alternative viewpoints.
Recomendati ons of staff to other staff or managenent should al so not be
included in the record file, except for those staff recommendati ons
which ultimately enbody a final decision relevant to response sel ection
Drafts and internal nmenoranda nmay al so be subject to clains of privilege
(see section II1.H , below.

H. Privil eged Docunents

Sone docunents in the adnministrative record file nay be protected
frompublic disclosure on the basis of an applicable privilege. (See
footnote 33 below) Any docunents which are considered or relied onin a
response action selection, but withheld fromthe public portion of the
record file based on privilege, nust be placed in a confidential portion
of the record file (see section Il.H at page 19).

I f a docunent is excluded fromthe public portion of the record
file based on privilege, the relevant information should, to the extent
feasible, be extracted and included in the public record file. This can
of ten be accomplished by deleting or redacting the privil eged
information fromthe docunent.

The privileges di scussed bel ow may be asserted with respect to
docunents that are considered or relied on in the selection of a
response action. The head of the office responsible for devel oping the
docunent in question should assert the privilege. 1In all cases, the
of ficial asserting a privilege should consult with ORC

Public disclosure of a privileged document may result in waiver of
the privilege, although the nature and extent of the waiver will depend

on the privilege asserted and the circunstances of the disclosure. |If
the privilege is waived and the document becones a public docurent, it
nust be disclosed to any requester. 1In light of the potential for

wai ver, it is inmportant that personnel not release potentially
privileged docunents to any party w thout consulting with ORC

—=========== Foot Note ================
33 See 40 C. F. R Section 300.810(c)

Del i berative Process

The del i berative process privilege applies to pre-decisional,
del i berati ve conmuni cati ons that express opinions, advice, and
recommendati ons of staff to other staff or managenent. The privil ege
functions to encourage the honest and free expression of opinion,
suggestions and ideas anmong those formul ating policy for government
agenci es (see "Quidance for Assertion of Deliberative Process
Privilege," 10/3/84).

In general, if a docunent contains factual information formng the
basis for the selection of the response action, the factual portion
shoul d be included in the record file.

Use of the deliberative process privilege should be balanced with



the statutory nmandate of including the public in the response action

sel ection process. The privilege should be asserted if disclosure of
the docunent will have an inhibiting effect on frank and open di scussion
anong government staff and deci si onnakers. Documents shoul d not be

wi t hhel d sol ely because they would reveal flaws in the case or

i nformati on enbarrassing to the government. Specific procedures exi st
for assertion of the deliberative process privilege, which include
consulting with ORC.

Confidential Business Information (CBI)

The EPA must withhold fromthe public record trade secrets and
comercial and financial information that is subject to protection under
40 CF.R Part 2. However, Section 104(e)(7) of CERCLA greatly
restricts the assertions of confidentiality clains by PRPs at CERCLA
sites. The deci sionmaker should attenpt to avoid using CBI in nmaking
response action decisions and can do so in npbst cases by using other
information instead. (See footnote 34 below) Were the decisionnmaker
nmust use CBI in making its decision, 40 CF. R Part 2 and Section
104(e)(7) of CERCLA will apply and such information should be placed in
the confidential portion of the adm nistrative record file.

Attorney Work Product

Thi s exclusion applies to docunents prepared in anticipation of
possible litigation. The work product privilege covers all docunents
prepared by an attorney or under an attorney's supervision, including
reports prepared by a consultant or program enployee. Litigation need
not have comrenced but it nust be reasonably contenplated. These
docunents generally relate to enforcenent or defensibility of a decision
and are not considered or relied on in selecting a response action
These docunents should not, therefore, be in the administrative record
file.

Attorney-Cient Conmmuni cation

The attorney-client privilege applies to confidenti al
conmuni cati ons nade in connection with securing or rendering | ega
advice. The privilege is limted to communications where there was an
intention to keep the information confidential.

Personal Privacy

Thi s exenption covers information about individuals in personnel,
medi cal, and simlar files, the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy. The records nust
pertain to an individual, and not a business, to be excluded fromthe
public portion of the administrative record file under this exenption.
Oten, information subject to the protection under the personal privacy
privilege can be redacted fromthe docunent and the redacted version can
be placed in the public portion of the record file.

State Secrets

The | ead agency is authorized to exclude from public scrutiny
i nformati on which, if rel eased, would harmnational security or
interfere with the government's ability to conduct foreign rel ations.
This privilege could be particularly inportant where the PRP is a
federal agency or a contractor for a federal agency. |In the case of a
federal facility cleanup, an Inter-Agency Agreenent should spell out



procedures for asserting this privilege.

—=========== Foot Note ================
34 See 40 C. F. R Section 300.810(d)

Confidential |nformnt

Statements obtained fromw tnesses who have been granted
confidentiality may be privil eged.

Informati on Exenpted by Qther Statutes

Information specifically exenpted fromdisclosure by a federa
statute need not be part of the public record. The statute in question
nmust | eave no discretion as to the requirenment that natters be wthheld
fromthe public, or it nust establish particular criteria for
wi thhol ding or refer to particular types of matters to be wi thhel d.

l. Gui dance Docunent s

Gui dance docunents, or portions of guidance documents, that are
considered or relied on in selecting a response action should be
included in the adm nistrative record file for that response action
Any gui dance documents generated to address issues that specifically
arise at the site for which the record file is being conpiled should be
physically included in the record file. Certain guidance docunents,
however, do not have to be kept in the record file. Cuidance docunents
not generated for the particular site for which the record is being
conpil ed may be kept in a conpendi um of gui dance docunents naintai ned at
the regional office or other central |ocation. (See footnote 35 bel ow)

Each Regi on shoul d mai ntain a compendi um of gui dance docunents
which are frequently used in selecting response actions. As with an
adm nistrative record file, the conmpendi um of gui dance docunents nust be
available to the public, but only at the regional office or other
central location. The record file located at or near the site should
contain an index to the conpendi um of gui dance docunents. The
Admi ni strative Record Coordi nator should rmai ntain and update the
conpendi um of gui dance docurents. |f a gui dance docunent maintained in
the conpendiumis considered or relied on when naking a response action
decision, the index to the record file nust |ist the docunment and
indicate its location and availability. See also Appendix E

I f a guidance docunment is listed in the bibliography to a docunent
included in the record file (e.g., listed in the bibliography to the
RI/FS), it need not be listed again in the index to the record file. In
this case, however, the index nmust state that docunments listed as
bi bl i ographi c sources mght not be listed separately in the index.

I f a gui dance document which is not included in the gui dance
conpendiumis considered or relied on in selecting the response action,
the docunent should be physically included in the record file.

—=========== Foot Note ================
35 See 40 C. F.R Section 300.805(a)(2).

J. Techni cal Literature



Technical literature generated for the site at issue should be
physically included in the adm nistrative record file for that site,
whet her or not it is publicly available.

Simlarly, technical literature not specifically generated for the
site which is not publicly avail able should al so be included in the
site-specific record file. Such docunents include technical journals
and unpublished documents that are not available through the Library of
Congress or not circulated to technical libraries.

Publicly available technical literature not generated for the site,
however, need not be located at or near the site or at the regiona
office or other central location if the docunments are referenced in the
index to the record file. (See footnote 36 bel ow) These documents do
not have to be physically included in the record file, unless requested,
because they are already available to the public. Copying such
docunments creates a significant burden to the | ead agency and copyri ght
| aws may pose additional barriers to such copying. Exanples of publicly
avai | abl e technical literature include engineering nmanuals, groundwater
noni toring or hydrogeol ogy textbooks, ATSDR toxicol ogical profiles, and
articles fromtechnical journals.

If technical literature is listed in a bibliography to a docunent
included in the record file (e.g., listed in the bibliography to the
RI/FS), it need not be listed again in the index to the record file. In

this case, however, the index nust state that docunents |listed as
bi bl i ographi ¢ sources mght not be listed separately in the index.

Conput er nodel s and techni cal databases need not be physically
included in the record file but should be referenced in the index to the
record file and nmade avail abl e upon request. Printouts or other
docunents produced fromthe nodel s and dat abases shoul d be physically
included in the record file if such docunments contain informtion which
was considered or relied on in selecting the response action.

36 See 40 C.F.R Section 300.805(b)(3).

K. Legal Sources

Copi es of statutes and regulations cited in docunments included in
the record file need not be included in the record file if they are
readily available to the public. For exanple, the NCP and ot her
regul ations are easily accessible since they are published in the
Federal Register and the Code of Federal Regulations (C.F.R).

Copi es of the actual standards (statutes or regul ations) conprising
federal and state ARARs should be physically included in the record file
if they are not easily accessible. Also, other federal and state
criteria, advisories, and gui dance docunents pertinent to the site
(e.g., what the EPA refers to as "TBCs," or standards "to be
consi dered"), may not be easily accessible. |If such docunents are cited
in an RI/FS, appendix to the RI/FS, EE/CA, or ROD, those advisories
whi ch are not readily avail able should be included in the record file.

L. NPL Rul enaki ng Docket | nformation

Generally, information included in the National Priorities List
(NPL) rul emaki ng docket, such as the Hazard Ranki ng System (HRS) scoring



package and comments received on the listing, need not be included in
the record file for selection of a response action. The NPL docket
contains information relevant to the decision to list a site, which may
be irrelevant to the decision on response action sel ection.

Docurents in the NPL docket which contain sanpling data or other
factual information which was considered or relied on in selecting a
response action should be included in the record file if the information
is not available already in the record file. Such information may
i nclude early sanmpling data taken by parties other than the | ead agency
or its contractors (e.g., a State).

M RCRA Docunent s

If an action is taken under CERCLA at a site with a history of
Resour ce Conservation and Recovery Act (RCRA) activity, nuch of the
information relating to those RCRA activities may be considered or
relied on in maki ng the CERCLA response action selection. Any relevant
RCRA information, particularly informati on on waste nanagenent and RCRA
corrective action at the site, should be included in the adm nistrative
record file (e.g., RCRA permit applications, inspection reports, RCRA
Facility Assessnent (RFA), RCRA Facility lInvestigation (RFl), Corrective
Measures Studies (CMS), or responses to RCRA information requests).

Not all pre-existing RCRA information will be considered or relied
on in selecting a CERCLA response action, but information on types of
wast es, quantity of wastes, and observations of potential threats
gat hered during RCRA investigations generally will be considered and
thus should be included in the record file.

N. Post - Deci si on | nformation

In all cases, documents generated or received after signing the
deci si on docunent shoul d be kept in a post-decision docunent file. This
file is not part of the adm nistrative record file and should be
mai ntai ned only at the regional office or other central |ocation

In general, post-decision docunments should not be added to the
adm nistrative record file. Since the record file contains the
i nformati on which was considered or relied on in selecting the response
action, docunents generated or received after selecting the response
action are not relevant to that response decision and should not be
included in the record file. Such docunents may, however, be rel evant
to later response selection decisions and, if so, should be included in
the record file pursuant to Section 300.825 of the NCP

Docurents kept in the post-decision docunment file nay be added to
the record file in the situations described bel ow

- Where a deci sion docunent does not address or reserves a portion of
the decision to be nade at a |ater date. (See footnote 37 bel ow)
For exanpl e, a decision docunent that does not resolve the type of
treatnment technology. |In such cases, the | ead agency shoul d
continue to add documents to the record file which formthe basis
for the unaddressed or reserved portion of the decision;

- VWere there is a significant change in the sel ected response
action. (See footnote 38 below) Changes that result in a
significant difference to a basic feature of the selected renedi al
action (e.g., timng, ARARsS), with respect to scope, perfornmance,



or cost may be addressed in an expl anation of significant
di fferences. Section 117(c) of CERCLA states:

[a]fter adoption of a final remedial action plan - (1) if any
renedi al action is taken, (2) if any enforcenent action under
section 106 is taken, or (3) if any settlenment or consent
decree under section 106 or section 122 is entered into, and
if such action, settlenment, or decree differs in any
significant respects fromthe final plan, the President or the
State shall publish an expl anati on of the significant

di fferences and the reasons such changes were nade.

The record file should include the explanation of significant

di fferences, underlying docunentation for the response action
changes, any significant comments fromthe public, and the | ead
agency responses to any significant coments. A formal public
coment period is not required for an explanation of significant
di ff erences;

======== Foot Note ================

40 C.F.R Section 300.825(a)(1).

40 C.F. R Section 300.825(a)(2). See 40 C.F.R Section
300.435(c)(2)(i).

Where the changes are so significant that they fundanentally alter
the very nature or basis of the overall response action. Such
changes will require an anended deci sion docurment. (See footnote 39
bel ow) The Region wi Il deci de whether a change to a response
action is considered a significant or a fundanental change for

pur poses of addressing the change (see Chapter 8 of "InterimFina
Gui dance on Preparing Superfund Decision Docunents: The Proposed
Pl an and Record of Decision," June 1989, OSWER Directive No.

9355. 3-02).

VWhen the deci si on document is anmended, the amended deci sion
docunent, the underlying docunentation, any significant coments
fromthe public, and the | ead agency's responses to any significant
conments, should be included in the record file. ROD anmendnents
will require a formal public coment period; (See footnote 40

bel ow)

Where comments containing significant information are subnmitted by
i nterested persons after the close of the public coment period.
The | ead agency nust consider such comrents only to the extent that
the comments contain significant information not contained

el sewhere in the record file which could not have been subnitted
during the public conmrent period and which substantially support
the need to significantly alter the response action. (See footnote
41 below) Docunents neeting this test should be included in the
record file, along with the | ead agency's responses to the
significant conrents, whether or not such information results in a
change to the selected decision. 1In this case, the coments and
the | ead agency responses to such coments, including any
supporting documents, should be included in the record file; and

Wiere the | ead agency hol ds public conmment periods after the
sel ection of the response action. (See footnote 42 below) The |ead
agency may hol d additional public coment periods or extend the



time for submission of public comment on any issue concerning
response sel ection. Such coment should be |limted to the issues
for which the | ead agency requested additional coment. All
conments responsive to the request submtted during such coment
peri ods, along with any public notices of the comment period,
transcripts of public meetings, and | ead agency responses to the
conmments, should be placed in the record file.

V. | NVOLVEMENT OF OTHER PARTI ES
A St at es
A.1l. State Involvenent in Federal -Lead Sites

The adm nistrative record for a federal-lead site nust reflect the
state's opportunity to be involved in selecting the response action
The record for a renedial action should include docunents that reflect
at least the following state participation or the opportunity for state
participation: (See footnote 43 bel ow)

- Letter to state requesting identification of ARARs and the fina
response fromstate identifying ARARs (and certification fromthe
state);

- Comments, or the opportunity to comrent, on a proposed finding or
decision to select a response action not attaining a |level or
standard of control at |east equivalent to a state ARAR

- Conments, or the opportunity to comrent, on the final draft RI/FS,
the proposed plan and EPA responses to the comments;

- Si gni fi cant post-decision comments by the state and EPA responses
to the comrents (place in the post-decision docunment file for
possible inclusion in the record file - see section IlI.N at page
40) .

The adm nistrative record for a renoval action should reflect any
state participation, especially any state comments and EPA responses to
the coments.

The record file should only include final state comments, unless
the comrents explain or convey decisions on substantive aspects of a
proposed or selected renedy (e.g., the scope of a proposed action or the
identification of potential ARARs). Any prelimnary deliberations
between the state and EPA relevant to the response sel ecti on need not be
part of the record file if superseded by docunentation of the state's
final position.

The governi ng body of an Indian tribe should be afforded the sane
treatnent as a state in accordance with Section 126 of CERCLA

—==—=—=—=—====== FoOt Note ================
39 40 C.F.R Section 300.825(a)(2).

40 40 C.F. R Section 300.435(c)(2)(ii).
41 40 C.F.R Section 300.825(c).

42 40 C.F.R Section 300.825(b).



43 See also Section 121(f) of CERCLA

A. 2. Federal Involvenment in State-Lead Sites

VWere a state has been officially designated the | ead agency for a
CERCLA site, the state must conpile and maintain the admnistrative
record for that site in accordance with Section 113(k) of CERCLA and
Section 300.800 of the NCP. Since EPA has ultinmate responsibility for
both the selection of a response action (e.g., EPA signs the ROD) and
the record on which that response action is based, EPA nust participate
in compiling and maintaining the record. |In such cases, EPA must assure
that the record file forns a conplete basis for the selection of the
response action.

The state as | ead agency nust naintain the record file at a state
office (e.g., the state's central environnmental agency office) and at or
near the site. At a mnimum the state as | ead agency al so nust
transmt a copy of the index, the RI/FS work plan, the RI/FS rel eased
for public coment, the proposed plan, and any public coments received
on the RI/FS and the proposed plan to the appropriate EPA Regi ona
office. (See footnote 44 below) These docunents should be transmtted
to EPA as they are generated or received. Transmittal of the index wll
not suffice. |In addition, other documents may be requested by EPA on a
case- by-case basis.

The Superfund Menorandum of Agreenent (SMOA), or Cooperative
Agreenent (CA), nust address the administrative record requiremnments.
The foll owi ng | anguage shoul d be included in the SMOA or CA where the
state has been officially designated the | ead agency for a CERCLA site:

The state nust conpile and maintain the adm nistrative record upon
which the selection of the [remedial, renmpval] action is based.

The conpil ati on and mmi nt enance of the record nust follow 40 C F. R
Part 300, Subpart | and EPA gui dance on the administrative record.
The admi nistrative record nust be located at the state
[environnment al agency] office, and at or near the site. In
addition, the state nust submt copies of the index, the RI/FS

wor kpl an, the RI/FS rel eased for public coment, the proposed plan,
and any public coments received on the RI/FS and proposed plan to
the EPA Regional office, as they are added to the adm nistrative
record file. |In addition, the state nmust submit other documents
that are requested by EPA. The state shall conply with Section 113
of CERCLA and any applicable regulations. EPA nay require the
retenti on of other docunents for cost recovery purposes.

The record file conpiled by the state should reflect EPA' s
partici pation, coments, concurrence, and di sagreenments at the sane
stages as are required for state involvenent in a federal-lead site.
The state nust place in the record file any docunents submtted by EPA
for inclusion in the record file.

= Foot l\bte T ————C—
44 See 40 C.F. R Section 300.800(c).

B. Federal Facilities

Federal agencies have the responsibility, pursuant to Executive
Order 12580, to establish the administrative record for federa



facilities under their jurisdiction, custody, or control where using
CERCLA authority for a response action. The record file for a federa
facility must include all docunments considered or relied on in selecting
a response action, including docunents submitted by EPA on the selection
of the response action. The federal agency must conply with all NCP
(see Appendix M and CERCLA requirenments in conpiling and mai ntaining
the record, including the m ninmum public participation requirenents in
Sections 113 and 117 of CERCLA. (See footnote 45 bel ow)

The federal agency nust maintain the record file at or near the
site and ensure easy public access to the record file. |If, for example,
asite is a Departnment of Defense facility, the record file should be
housed in a location which does not require mlitary clearance for
access. The federal agency should keep a conplete copy of the record
file at a location within the federal agency office conparable to an EPA
Regi onal office.

At NPL sites and any other site where EPA is involved in selecting
a response action at a federal facility, EPA nust participate in
conpiling and maintaining the record. |In such cases, EPA nmust assure
that the record file forns a conplete basis for the selection of the
response action. At a minimum the federal agency must transmt a copy
of the index, the RI/FS workplan, the RI/FS rel eased for public coment,
the proposed plan, and any public coments received on the RI/FS and
proposed plan to the appropriate EPA Regional office. These docunents
should be transmtted to EPA as they are generated. Transmittal of the
index will not suffice. |In addition, other docunents may be requested
by EPA on a case-by-case basis. |Inter-Agency Agreenents (1AGs) should
spel |l out procedures for conpiling and maintaining the record.

"= Foot l\bte ST T T T T T
45 See 40 C. F. R Section 300.800(b)

C ATSDR

Participation in the selection of a response action by the Agency
for Toxic Substance and Di sease Registry (ATSDR) should be reflected in
the adm nistrative record. The record file nmust include the initial and
subsequent health assessnents and any other information EPA solicits and
obt ains from ATSDR whi ch EPA considers or relies on in its selection of
a response action.

Draft versions of the health assessment and other draft docunents
upon whi ch ATSDR comments should not be included in the record file.
I f, however, EPA solicits coments from ATSDR on a draft document such
as a draft work plan or R report, and receives formal comrents from
ATSDR whi ch EPA considers or relies on in selecting a response acti on,
then the docunent and conmments should be included in the record file.

In the event that the ATSDR health assessnent and EPA' s ri sk
assessnent appear inconsistent, a docunent explaining the difference
shoul d be generated and placed in the record file.

D. Nat ural Resources Trustees

Section 122(j)(1) of CERCLA requires that the EPA give notice to
the Natural Resources Trustee of a release or threatened rel ease of any
hazar dous substance which may have resulted in damages to natura
resources. The adm nistrative record file rmust include the notice to



the Natural Resources Trustee, and any subsequent final conmunications

(e.g., arelease of final report). In addition, any factual information
provi ded by the Natural Resources Trustee which is considered or relied
on in selecting a response action should be included in the record file.

In the event that the Natural Resources Trustee's damage assessnent
and EPA' s risk assessnent appear inconsistent, a docunment explaining the
di fference shoul d be generated and placed in the record file.

V. DI SCLAI MER

The policies and procedures established in this docunment are
i ntended solely for the guidance of enployees of the U S. Environmental
Protecti on Agency. They are not intended and cannot be relied upon to
create any rights, substantive or procedural, enforceable by any party
inlitigation with the United States. EPA reserves the right to act at
variance with these policies and procedures and to change them at any
time without public notice.

VI . FURTHER | NFORMATI ON
For further information concerning this nenorandum please contact

Gary Worthman in the Ofice of Waste Prograns Enforcenent at FTS (202)
382-5646.

GLOSSARY
Admini strative Record: as used in this guidance, the body of docunents
that were considered or relied on which formthe basis for the selection
of a response action
Admi nistrative Record File: as used in this guidance, the ongoing
col l ection of documents which are anticipated to constitute the
adm ni strative record when the selection of response action is nade.

ARAR:  applicable or relevant and appropriate requirenents (see Section
121(d) of CERCLA).

ATSDR:  Agency for Toxic Substance and D sease Registry.

CA: cooperative agreenent (entered into with a state or loca
government to transfer funds to conduct response activities).

CBI: confidential business information.

CERCLA: Conprehensi ve Environnental Response, Conpensation, and
Liability Act of 1980, as anended by the Superfund Anendnents and
Reaut hori zati on Act of 1986 (al so known as Superfund).

C.F.R: Code of Federal Regulations.

CMS:  corrective neasure study (RCRA corrective action docunent,
equi valent to an FS)

CRC: Community Rel ati ons Coordi nator.



CRP: community relations plan.

Docurent: as used in this guidance, includes witings, draw ngs,

graphs, charts, photographs, and data conpilation fromwhich information
can be obtained. It does not, however, include physical sanples.

DQJ: Departnment of Justice.

EE/ CA: engi neering eval uation/cost analysis (renmoval document).

EPA: United States Environnental Protection Agency.

ESD: Environnental Services D vision.

Expl anation of Significant Differences: post-ROD docunent described in
Section 117(C) of CERCLA

FO A:  Freedom of Information Act.

FSP: field sanpling plan.

HRS: Hazard Ranki ng System

| AG inter-agency agreenent (made with a federal agency).

Lead Agency: the agency that provides the OSC or RPMto plan and
i mpl enent a response action under the NCP.

NCP: National G| and Hazardous Substances Pol |l ution Contingency Pl an,
as revised on March 8, 1990 (55 FR 8859).

NPL: National Priorities List.

CE: EPA Ofice of Enforcement.

CERR:  EPA O fice of Emergency and Renedi al Response.

ORM EPA Ofice of Infornmation Resources Managenent.

Qperable Unit: a discrete action that conprises an increnmental step
toward conprehensively addressing site problens (see section 300.5 of
the NCP).

ORC. EPA Ofice of Regional Counsel.

OSC. On-Scene Coordinator (project manager for a renpval action)
OSVER:  EPA Ofice of Solid Waste and Emergency Response.

ONPE: EPA Ofice of Waste Prograns Enforcenent.

PA:  prelimnary assessnent.

PRP: potentially responsible party.

QAPP: quality assurance project plan.

RA:  renedial action.

RCRA: the Solid Waste Di sposal Act, as anmended by the Resource



Conservation and Recovery Act.

RD: renedial design

RI/FS: renedial investigation/feasibility study.

RFA: RCRA facility assessnent (RCRA docunent, equivalent to a PA/SI).

RFI: RCRA facility investigation (RCRA corrective action docunent,
equivalent to an RI).

ROD:  Record of Decision (docunents the selection of a renedial action).
RPM renedi al project nanager (project manager for a renedial action).
SAP: sanmpling and anal ysis plan.

SARA:  Superfund Amendnents and Reaut horization Act of 1986 (see CERCLA
above).

Site File: the file containing all site docunentation.
SI: site investigation
SMOA:  Superfund nenorandum of agreenment (rmade with a state).

Support Agency: the agency that provides the support agency coordi nator
to furnish necessary data to the | ead agency, review response data and
docunents, and provide other assistance as requested by the | ead agency.
The support agency may al so concur on deci sion docunents.

APPENDI X A

SECTI ON 113 (J) OF CERCLA

(j) JUDICIAL REVI EW —

(1) LIMTATION. —In any judicial action under this Act, judicia
revi ew of any issues concerning the adequacy of any response action
taken or ordered by the President shall be linmted to the adm nistrative
record. Oherw se applicable principles of administrative | aw shal
govern whet her any supplenental materials nmay be considered by the
court.

(2) STANDARD. —I n consi dering objections raised in any judici al
action under this Act, the court shall uphold the President's decision
in selecting the response action unless the objecting party can
denonstrate, on the adm nistrative record, that the decision was
arbitrary and capricious or otherwi se not in accordance with | aw.

(3) REMEDY.—If the court finds that the selection of the response
action was arbitrary and capricious or otherwise not in accordance with
law, the court shall award (A) only the response costs or damages that
are not inconsistent with the national contingency plan, and (B) such
other relief as is consistent with the National Contingency Pl an.



(4) PROCEDURAL ERRORS. —In review ng alleged procedural errors, the
court may disallow costs or damages only if the errors were so serious
and related to natters of such central relevance to the action that the
action woul d have been significantly changed had such errors not been
made.

SECTI ON 113 (K) OF CERCLA
(k) ADM NI STRATI VE RECORD AND PARTI Cl PATI ON PROCEDURES. —

(1) ADM NI STRATI VE RECORD. —The Presi dent shall establish an
admini strative record upon which the President shall base the selection
of a response action. The admnistrative record shall be available to
the public at or near the facility at issue. The President also may
pl ace duplicates of the adnministrative record at any other |ocation.

(2) PARTI CI PATI ON PROCEDURES. —

(A) REMOVAL ACTI ON. —The President shall promul gate
regul ations in accordance with chapter 5 of title 5 of the United
St at es Code establishing procedures for the appropriate
participation of interested persons in the devel opnment of the
admini strative record on which the President will base the
sel ection of rempval actions and on which judicial review of
removal actions will be based.

(B) REMEDI AL ACTI ON. —The President shall provide for the
participation of interested persons, including potentially
responsi ble parties, in the devel opnent of the adm nistrative
record on which the President will base the selection of remnedi al
actions and on which judicial review of remedial actions will be
based. The procedures devel oped under this subparagraph shal
i nclude, at a mninum each of the follow ng:

(i) Notice to potentially affected persons and the
public, which shall be acconpanied by a brief analysis of the
plan and alternative plans that were consi dered.

(ii) A reasonable opportunity to coment and provide
i nformation regarding the plan.

(iii) An opportunity for a public neeting in the affected
area, in accordance with section 117(a)(2) (relating to public
partici pation).

(iv) A response to each of the significant coments,
criticisms, and new data submitted in witten or ora
presentations.

(v) A statenent of the basis and purpose of the selected
action.

For purposes of this subparagraph, the adm nistrative record shal
include all itens devel oped and recei ved under this subparagraph
and all itens described in the second sentence of section 117(d).
The President shall promul gate regulations in accordance with
chapter 5 of title 5 of the United States Code to carry out the
requi renents of this subparagraph



(O INTERI M RECORD. —Unti | such regul ati ons under
subpar agraphs (A) and (B) are pronul gated, the adm nistrative
record shall consist of all itens devel oped and received pursuant
to current procedures for selection of the response action,
i ncludi ng procedures for the participation of interested parties
and the public. The devel opnent of an adm nistrative record and
the selection of response action under this Act shall not include
an adj udi catory hearing.

(D) POTENTI ALLY RESPONSI BLE PARTI ES. —The Presi dent shall nake
reasonabl e efforts to identify and notify potentially responsible
parties as early as possible before selection of a response acti on.
Not hing in this paragraph shall be construed to be a defense to
liability.

APPENDI X B

MCDEL FI LE STRUCTURE

This nodel file structure may be used to conpile an adm nistrative
record file for a renedial action, a renmoval action, or a conbination of
both renedial and renoval actions. |If the record docunents a renedi al
action decision, section 2 of the file will contain only those renoval
action docunments which (a) predate the renedial record of decision and
(b) are relevant to the selection of the renedial action. |If the record
documents a renoval action decision, sections 3, 4, and 5 of the file
will contain only those renedial action docunents which (a) predate the
renoval action nenorandum and (b) are relevant to the selection of the
renmoval action.

Justification is unnecessary for file categories w thout any
docunents. Those categories should be left out of the index.

A document should be filed in only one category, even if it falls
into nore than one category. It may be referenced in another category.
I f necessary, additional subcategories may be devel oped to accommodate
docunents not falling in any of the defined subcategories. Avoid adding
cat egories of mscellaneous docunents.

The correspondence subcategory can include coments and responses
specific to the category. |If the comments and responses are general in
nature or address nore than one category, they nay be included in the
public participation category.

| NDEX [ FI RST DOCUMENT]
1.0 SITE | DENTI FI CATI ON
Background - RCRA and ot her information
Notification/Site Inspection Reports
Prelim nary Assessnent (PA) Report
Site Investigation (SI) Report
Previ ous Operable Unit Informtion
2.0 REMOVAL RESPONSE
2.1 Sanpling and Analysis Pl ans
2.2 Sanpling and Anal ysis Data/Chain of Custody Fornmns
2.3 EE/ CA Approval Menorandum (for non-time-critical renovals)

PREREERE
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10.0

11.0

2.4 EECA

2.5 Action Menorandum

2.6 Anendnents to Action Menorandum
REMEDI AL | NVESTI GATI ON (RI)

3.1 Sanpling and Analysis Plan (SAP)

3.2 Sanpling and Anal ysis Data/Chain of Custody Forns
3.3 Work Plan

3.4 R Reports

FEASI BI LI TY STUDY (FS)

4.1 ARAR Determ nations

4.2 FS Reports

4.3 Proposed Pl an

4.4 Suppl ements and Revisions to the Proposed Pl an
RECORD OF DECI SI ON ( ROD)

5.1 ROD

5.2 Amendrents to ROD

5.3 Explanations of Significant Differences
STATE COORDI NATI ON

6.1 Cooperative Agreenents/ SMOAs

6.2 State Certification of ARARS
ENFORCEMENT
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7

HEALT
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7

Enf orcenment History

Endanger ment Assessnents

Admi ni strative Orders

Consent Decrees

Affidavits

Docurent ati on of Technical Discussions with PRPs on Response
Acti ons

Notice Letters and Responses

H ASSESSMENTS

8.1 ATSDR Health Assessnents
8.2 Toxicological Profiles
NATURAL RESOURCE TRUSTEES

O © ©

1
2
3

Oo~NO Olh~ WN -

ArWNPE

Noti ces |ssued

Fi ndi ngs of Fact

Reports

PUBLI C PARTI Cl PATI ON

Comments and Responses

Conmunity Rel ations Pl an

Public Notice(s) (Availability of the Administrative Record
File, Availability the Proposed Pl an, Public Meetings)
Public Meeting Transcripts

Docunentation of Other Public Meetings

Fact Sheets and Press Rel eases

Responsi veness Summary

Late Coments

TECHNI CAL SOURCES AND GUI DANCE DOCUMENTS

EPA Headquarters Qui dance

EPA Regi onal Gui dance

St at e Cui dance

Techni cal Sources
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MODEL | NDEX



Attached is an excerpt of the Index of documents included in the
Admi ni strative Record for the Love Canal site. The Index lists the
docunents according to the EPA file structure (category nunber). The
I ndex includes the followi ng information fields:

DOCUMENT NUMBER. . . . indicates the first and | ast page nunbers of
the docunent. Both page nunbers will be the
same for one-page docunents. In this

particul ar index, the document nunber consists
of a three letter site code foll owed by
mcrofilmreel and frame nunbers

TITLE . ............ indicates the title or an enhanced description
of the docunent in parentheses.

AUTHOR. . ........... i ndi cates the author or primary originator and
the author's corporate affiliation

RECIPIENT. ......... i ndi cates the addressee or primary recipient
and the addressee's corporate affiliation

DATE. .............. i ndi cates docunent date by nonth/day/year. [ /
nmeans no date was avail abl e.

TYPE. . ............. i ndi cates the docunent type.

CATEGORY. . ......... i ndi cates the EPA file structure nunber

--------------- ATTACHMENT ---------------
APPENDI X D

MODEL POSI TI ON DESCRI PTI ON FOR ADM NI STRATI VE RECORD COCRDI NATOR
| NTRODUCT! ON

The i ncunmbent serves as an Administrative Record Coordinator in one
of the Regional offices of the Environnental Protection Agency (EPA).
[ Each Region may want to add an introduction to Superfund and the
Regi onal office here.] The incunbent is responsible for conpiling and
mai nt ai ni ng admini strative record files for CERCLA (Superfund) response
action deci sions.

Section 113(k) of CERCLA requires the establishment of an
admini strative record upon which the selection of a response action is
based. Such a record is a conpilation of all docunments which the Agency
considered or relied on in making its response action deci sion
Judi cial review of any issues concerning the adequacy of any response
action decision is linmted to the adm nistrative record. Public
participation in the devel opnent of the record is required by |aw.

Est abl i shment of thorough and conplete adm nistrative records is
essential to EPA' s Superfund program Adninistrative records which
i ncl ude public participation and withstand judicial scrutiny allow EPA
to nmeet its goals and objectives.

The incunbent will be responsible for conpiling and maintaini ng
admi ni strative records for |arge nunbers of Superfund sites. Each



record requires coordination with nmany people including: Federal staff,
state and local officials, private contractors, the general public and
potentially responsible parties. Further responsibilities include

del i berations over which materials to include in each record and
requirements for dealing with privileged materi al s.

MAJOR DUTI ES AND RESPONSI Bl LI TI ES

1. The incunmbent is responsible for conpiling and maintaining all of
the adm nistrative records for selection of CERCLA response actions
for a Regional office of the EPA. The incunbent rmust have conpl ete
know edge of all rules and procedures governing devel opnment of the
adm nistrative record files.

2. Recei ves and reviews all docunents submitted by the Renedi al
Proj ect Manager (RPM, On-Scene Coordinator (0OSC), Ofice of
Regi onal Counsel (ORC) and other appropriate staff for inclusion in
the adm nistrative record files. The incunbent will coordinate
with staff responsible for deciding what docunents are included in

the record and will arrange for adding docunents to the record
file.
3. Conpi l es the adm nistrative record file for each CERCLA response

action. This includes |ogging the receipt of each docunent,

mai ntaining a central master file of docunments, redacting

i nformation fromprivileged docunents as directed by ORC,

mai nt ai ni ng any privileged portions of each record using Agency
security neasures, arranging for copying of docunents in each
record and transmtting the docunents to appropriate repositories.

4. Coordi nates the conpilation of the administrative record files with
state and federal agencies. This includes receiving records
mai nt ai ned by state and federal agencies and notifying appropriate
personnel of these records for their review

5. Mai nt ai ns and updates (nonthly) an index of each administrative
record file in confornmance with Agency guidelines.

6. Ensures public access to administrative record files. This
i ncludes notifying the public of the availability of the record,
maki ng the record avail able for public inspection, coordinating
with personnel at the facility where the record is |ocated,
mai nt ai ni ng an adequate copying facility and maintaining a | og of
persons revi ewi ng docunments. The incunmbent will have to respond to
phone calls and visitors wanting information on and fromthe
record. These functions will be coordinated with the O fice of
Public Affairs and Superfund Community Rel ati ons Coordi nators.

7. Mai nt ai ns the Regional Superfund Central Library of guidance
docunents and technical references.

CONTRCOLS OVER WORK
The i ncumbent works under the general supervision of the [Hazardous

Waste Branch Chief]. An admnistrative record is reviewed and certified
for litigation by a person designated by the Regi onal Adm nistrator



Section
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APPENDI X E

COVPENDI UM OF CERCLA
RESPONSE SELECTI ON
GUI DANCE DOCUMENTS
USERS MANUAL
U. S. ENVI RONVENTAL PROTECTI ON AGENCY
OFFI CE OF WASTE PROGRAMS ENFORCEMENT
MAY 1989
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1.0 | NTRODUCTI ON

descri bes how to use the "Conpendi um of CERCLA Response



Sel ection @ui dance Docunents" (Conpendium. Each U.S. Environnental
Protecti on Agency (EPA) Regional Ofice maintains a conpendi um of

gui dance docunents frequently used during devel opnent and sel ecti on of
response actions under the Conprehensive Environnmental Response,
Conpensation, and Liability Act (CERCLA).

EPA Headquarters used several sources to develop the initia
Conpendi um  These sources included a panphlet titled "Sel ected
Techni cal Cui dance for Superfund Projects"” (OSVER Directive 9200.7-01);
the OSVER Directive System the Superfund, Resource Conservation and
Recovery Act (RCRA), and Enforcenment dockets; the Hazardous Waste
Col I ection Database; and any existing regional conpendiuns. The
docunents in the Conmpendi um are referenced in admnistrative records for
deci sions on selection of response actions.

The adm nistrative record described here is the body of docunents
that formthe basis for selection of a CERCLA response acti on.
Establ i shment of the adm nistrative record is required by Section 113(k)
of CERCLA. An adm nistrative record is the conpilation of docunents
considered or relied on by EPA in making a decision. Docunments that EPA

anticipates will be included in the administrative record when the
deci sion on a response action selection is nade, are referred to as the
"adm nistrative record file." @uidance docunents, or portions of

gui dance docunents, that are considered or relied on in selecting a
CERCLA response action should be part of an adm nistrative record file.

Certain frequently used gui dance docunents nay be referenced in the
index to an administrative record but not physically included in the
adm nistrative record file. The reference should indicate the title and
| ocation of any docunents included in the adm nistrative record but
nmai ntai ned in the Conpendium which is kept at a central regiona
location. |If a guidance document that is not listed in the Conpendi um
is considered or relied on in selecting the response action, the
docunent nust be physically included in the adm nistrative record file.
The Conpendi um hel ps reduce the burden of copying and storing nultiple
copi es of frequently used gui dance docunents.

Section 2.0 of this nmanual briefly discusses use of the Conpendi um
by EPA personnel and the public. Section 3.0 discusses the Conpendi uni s
file and i ndex structure. Docurments in the Conmpendiumare filed in
three-ring binders and listed on an index which is generated by and
mai nt ai ned on a conputer database. Procedures for updating the
Conpendi um are presented in Section 4.0

2.0 OVERVI EW OF COVPENDI UM USE

The Conpendiumis intended for use by two groups: EPA personnel,
during the process of response action selection and adm nistrative
record devel opment, and the public, for review of docunments referenced
in the index to an adm nistrative record.

The user should note that although the term "gui dance" is often
used in discussing the Conpendium it does not inply that only guidance
docunents are included. The docunents may al so be policies, nmenoranda,
clarifications, case studies, nmanuals, handbooks, reports, and other
docunments used in the selection of CERCLA response actions.

2.1 USE BY EPA PERSONNEL

EPA personnel use the Conpendiumprimarily to reference frequently



used gui dance docunents that may be maintained in the Conpendi umrat her
than physically included in each adm nistrative record file. The index
nust indicate which docunments are physically | ocated in the Conpendi um
and nust specify the | ocation and accessibility of the Conpendium The
i ndex should al so reference only the specific docunents in the
Conpendi um t hat were considered or relied on for the site for which the
record is being conpiled. The index should not reference the entire
Conpendi um

2.2 USE BY THE PUBLI C

As with any unrestricted docunent included in a record, the
Conpendi um docunents are accessible for public review \Wen EPA
publishes a notice of availability of an admnistrative record file,
that notice will include the |ocation of the Conpendium The Conpendi um
will be available for public viewing at a central regional establishnent
(for exanple, the EPA Regional Ofice), and around or near the site for
whi ch the record is being conpiled. (See Appendix A for a list of the
| ocation of each regional copy of the Conpendi um and the nanmes of the
Regi onal Administrative Record Coordinators.)

3.0 STRUCTURE OF THE COVPENDI UM

Currently, the Conpendiumis organized into 10 categories. An
overview of the file structure is presented below as well as a
di scussion of the index that identifies the docunments included in the
Conpendium  This section al so discusses the data elenents identified in
the index. The data elenents provide vital information on the docunents
i ncluded in the Conpendium and are contained in a database used to
conpil e the Conpendi um and generate the index.

3.1 FI LE STRUCTURE

The Conpendiumis structured according to 10 maj or categories that
general ly refl ect the various conmponents of a response action selection
under CERCLA. Table 3-1 lists the current Conpendi um categories. The
docunents are further grouped into subcategories that indicate their
nore specific nature, when applicable. For exanple, the renedia
i nvestigation/feasibility study (RI/FS) section of the Conpendiumis
br oken down into nmore specific subcategories to identify the wide range
of RI/FS documents avail able. Wen the documents apply to nultiple
cat egories, secondary references are provided in the Conpendi umi ndex.

Each docurment has been assigned a unique four-digit docunent
nunber. The bound docunents contained in each category are arranged
nunerically. Wen a user wants to access a docunent, he or she wll
find the docunent filed according to the assigned nunber. The four-

di git number series assigned to each category are also listed in Table
3-1.

3.2 | NDEX STRUCTURE

VWhen an admini strative record index refers to a docunent contai ned
in the Conmpendium that docunent is also identified in the Conpendi um
i ndex. The index, contained as the first docunent in the Conpendi um
provides the information necessary to identify and | ocate the desired
documents (For a copy of the current Conpendi umindex, see Appendix B.)

Because in nost cases the user will know the title of the docunent
rather than the nunber assigned, the index lists the docunents under



each category in al phabetical order. An al phabetical |isting of
secondary references follows the primary docunents |isted under each
category.

TABLE 3-1

COVPENDI UM CATEGORI ES AND NUMBER SERI ES

CATEGORI ES NUMBER SERI ES
| ndex 0000

Pr e- Renedi al 0001- 0999
Renoval Action 1000- 1999
Renedi al | nvestigation/ 2000- 2999
Feasi bility Study

Gener al 2000- 2099

Rl Data Quality/Site &

Wast e Assessnent 2100- 2199

Land Di sposal Facility Technol ogy 2200- 2299

O her Technol ogi es 2300- 2399

Groundwat er Mnitoring &

Protection 2400- 2499
ARARs (See footnote 1 bel ow) 3000- 3999
Water Quality 4000- 4999
Ri sk Assessnent 5000- 5999
Cost Anal ysis 6000- 6999
Comunity Rel ations 7000- 7999
Enf or cenent 8000- 8999
Sel ection of Renedy/ Deci sion
Docunent s 9000- 9999

—=========== Foot Note ================
1 Applicable or Rel evant and Appropriate Requirenments

The Conpendi um i ndex is maintained on a database using dBASE ||
Pl us software. This database contains nunmerous data el ements that store

the information distinguishing and groupi ng each docunent

into the

appropriate categories. The database is currently nmaintained at EPA

Headquarters.

Mai nt ai ning the index in a database allows the information to be



organi zed in different ways. For exanple, should the Regi on need an
index that is sorted entirely in al phabetical order by title,
chronol ogi cal |y by docunent date, nunerically by the nunber assigned
each docunent, etc., EPA Headquarters can generate and forward such an
i ndex. The data el enments of the Conpendi um dat abase, as identified on
the index, are included in Appendix B

4.0 UPDATI NG THE COVPENDI UM

The Conpendiumis designed to allow for the periodic addition of
new y devel oped policy or guidance docunents. Updates to the Conpendi um
are necessary in the follow ng cases: (1) EPA rel eases rel evant new
gui dance, policy, reports, etc.; (2) regional staff find additiona
docunents that should be included in the Conpendium and (3) existing
docunents are revised or superseded. EPA Headquarters will continue to
nonitor the information sources used to develop the initial Conpendi um
for new or revised docunents that may qualify for inclusion in the
Conpendi um

GQui dance docunents identified for addition to the Compendi um w ||
be reviewed and relevant information will be entered into the existing
dat abase. After the database is updated, a new index will be generated
and sent to each Regional Ofice. This newindex will replace any
previous indices. Hard copies of the additional docunments will be sent
to each region for inclusion in the Conmpendium The revised index wll
i ndicate the category for each new docunent.

4.1 REG ONAL | NPUT

Parties involved in the response action selection process, as well
as Adm nistrative Record Coordinators, may find docunents that are
frequently included in administrative records but are not referenced in
the Conpendium In such cases it nmay be desirable to include the
docunents in the Conpendium as part of the updating process. However,
since the Conpendiumis designed to be nationally applicable, only
documents used frequently in different regions will be included. Any
regi on-speci fic docunment should be maintained in separate regional files
and not in the Conpendi um

4.2 KEEPI NG THE COVPENDI UM CURRENT

Once a docunent is included in the Conpendium it will remain in
the Conpendiumto maintain the integrity of any record that refers to
it. However, docunents contained in the Conpendiumnmay be revised in
the future to reflect changes, for example, changes in policy,
technol ogy, or law. The nost current version of these docunents will be
added to the Conpendium as appropriate, so that they will be available
for the adm nistrative record process.

Al t hough no docunent included in the Conpendiumw || ever be
repl aced or renoved once an administrative record index refers to it,
those docunments that are superseded will be flagged and identified on a
separate index (superseded index) attached to the Conpendi um s nmain
i ndex. The superseded index will also identify the corresponding
revi sed version added to the Conpendiumto indicate the new docunent
that shoul d be used.

Response action selections frequently rely on technical data
generated at Superfund sites across the country. Such data is often
mai nt ai ned on national databases. Depending on their use and



availability, certain of these databases may be included in the
Conpendi um  For exanple, the Public Health Ri sk Eval uati on Dat abase
(PHRED) is part of the Conpendium PHRED is stored on two fl oppy

di skettes that are regularly updated as additional information becones
avai | abl e. \Wenever updated PHRED di skettes are generated, they will be
added to the Conpendium Those diskettes that were previously included
will also remain in the Conpendiumand will be identified on the

super seded i ndex.

( APPENDI X A)
REG ONAL COVPENDI UM LOCATI ONS AND ADM NI STRATI VE RECORD COORDI NATORS

Coordi nator/ PH #

1. Reredi a
Regi on Addr ess 2. Renova
I 90 Canal Street 1. Brenda Hasl ett
Bost on, MA 02203 (617) 573-1759
FTS 833-1759
60 Westview Street * 2. Pam Br uno
Lexi ngton, MA 02173 (617) 860-4309
I 26 Federal Pl aza 1. Jenny Del ci nento
New York, NY 10278 (212) 264-8676
FTS 264-8676
Whodbri dge Avenue * 2. Nor man Vogel sang
Raritan Depot - Bldg 10 (201) 321-6657
Edi son, NJ 08837 FTS  340-6657
[11 841 Chestnut Street 1. Mar garet Leva
Phi | adel phia, PA 19107 (215) 597-3037

FTS 597-3037

2. Joan Henry
(215) 597-2711
FTS 597-2711

IV 345 Courtland Street, N E. 1. Debbi e Jour dan
Atl anta, GA 30365 (404) 347-2930
FTS 257- 2930
2. Sarme
V 230 South Dearborn Street 1. Jam e Bel
Chi cago, IL 60604 FTS 353- 7446

2. Jan Pfundhel | er
FTS 353-7626

Vi 1445 Ross Avenue 1. Karen Wtten
12th Fl oor, Suite 1200 (214) 655-6720
Dal | as, TX 75270 FTS 255-6720

2. Joann Wbods
(214) 655-2270
FTS 255-2270



Vi | 726 M nnesota Avenue 1. Barry Thierer
Kansas City, KS 66101 FTS 276-7052
25 Funston Road * 2. Hel en Bennett
Kansas City, KS 66115 (913) 236-3881
FTS 757-3881
VI 999 18th Street 1. Carol e Macy
Suite 500 FTS 330-1281
Denver, CO 80202
2. Ti na Ardenus
FTS  330-7039
I X 215 Frenont Street 1. Tom M x
San Franci sco, CA 94105 FTS  484-1960
Don Briggs
FTS 556-6637
2. Hol | y Hadl ock
(415) 768-1354
X 1200 Si xth Avenue 1. Lynn WIIianms
Seattle, WA 98101 (206) 442-2121
FTS 399-2121
2. Sanme
—============== NOIE ==================
* The Conpendiumwas initially distributed to renedial Admnistrative

Record Coordi nators only.

( APPENDI X B)
COVPENDI UM OF CERCLA
RESPONSE SELECTI ON
GUI DANCE DOCUMENTS
| NDEX

TABLE OF CONTENTS

Cat egory - Subcategory
Pr e- Renedi al
Renoval

R/ FS
R/ FS
R/ FS
R/ FS
R/ FS
ARARs

Act i on

CGener al

Rl Data Quality/Site & Waste Assessnent
Land Di sposal Facility Technol ogy

O her Technol ogi es

Ground-Water Monitoring & Protection

Water Quality

Ri sk Assessnent

Cost Anal ysis

Conmunity Rel ati ons

Enf or cenent

Sel ection of Renedy/ Deci si on Docunents

Copi es nmay be |located at this address.

Nunber Seri es* Page

0001- 0002
1000- 1008
2000- 2012
2100- 2119
2200- 2212
2300- 2320
2400- 2408
3000- 3005
4000- 4003
5000- 5015
6000- 6001
7000- 7000
8000- 8001
9000- 9001

OQOO~NORARNNPREPE



Data El enent Definitions
Li st of Organizational Abbreviations and Acronyns ldentified in the
| ndex

* The range for each nunber series identified represents the nunbers
assigned to those docunents currently in the Compendi um

======== Editor's Note ================

[NOTE: At this point in the docunment, a table was included, entitled
"Conpendi um of CERCLA Response Sel ection Gui dance Docunents."” This
graphic was not included in this el ectronic conpendi um because it could
not be reproduced in a conpatible format. -Ed.]

DATA ELEMENT DEFI NI TI ONS

The data el ements of the Conpendi um dat abase, as identified on the
i ndex, are shown bel ow

DATA ELEMENT DEFI NI TI ON

Doc No Uni que four-digit nunmber assigned to a
docunent included in the Conpendi um
according to category.

Vol Vol ume nunber of the binder in which the
hard copy of the docunent is contained

Title Title of the docunent. Secondary
Reference is identified followi ng the
title when a docunent relates to nore than
one category. The docunent itself is
filed under the nunber series assigned to
its primary category.

Dat e The date the docunent was published by or
rel eased fromthe issuing office or
entity.

Aut hor s Aut hor (s) and affiliation(s). Also

includes identification of the EPA Project
O ficer and issuing office, where
appl i cabl e.

St at us | ndi cates the status of a docunent, either
draft or final version.

Pages Total nunber of printed pages of the
docunent, including any attachnents.

Ti er Tier 1 or Tier 2. Tier 1 docunents are
the core docunents of the Conpendi um as
listed in the panphlet titled. "Selected
Techni cal Gui dance for Superfund
Projects,"” conpiled by OERR  Tier 2
docunents are all other docunments included
in the Conpendi um



At tachnent s Attachnments to a docunent by conplete or
abbreviated title.

OSWER/ EPA Number EPA report or OSVER Directive System
nunbers, where applicabl e.

LI ST OF ORGANI ZATI ONAL ABBREVI ATI ONS AND ACRONYMS | DENTI FI ED I N THE

I NDEX
Organi zati on Acronym
Agency for Toxic Substances and Di sease Registry ATSDR
Center for Environmental Research Infornation CER
Contract Laboratory Program CLP
U. S. Corps of Engineers CCe
Exposure Assessnent Research Division EARD
Environnental Criteria and Assessnent O fice ECAO
Envi ronmental Monitoring Systens Laboratory EMSL
Ener gency Response Division ERD
Envi ronnent al Research Laboratory ERL
Hazar dous Response Support Division HRSD
Hazardous Site Control Division HSCD
Hazardous Site Eval uation Division HSED
Hazar dous WAst e Engi neeri ng Research Laboratory HWERL
Muni ci pal Envi ronmental Research Laboratory MVERL
O fice of Environnental Engineering and Technol ogy OEET
O fice of Emergency and Renedi al Response CERR
Ofice of Health Effects Assessnent OHEA
O fice of Research and Devel opnent ORD
Ofice of Solid Waste osw
Ofice of Solid Waste and Emergency Response OSVEER
Ofice of Waste Prograns Enforcenent ONPE
Policy Analysis Staff PAS
Wat er ways Experinent Station VES

Wast e Managenent Division WD



APPENDI X F

MODEL TRANSM TTAL COVER LETTER

[ Name of Contact]
[ Addr ess]

Dear [ Nanme of Contact]

The U.S. Environnental Protection Agency is required by law to
establish adm nistrative records "at or near a facility at issue." This
adm ni strative record consists of information upon which the Agency
bases its selection of response action for a particular Superfund site.

By providing the public with greater access to these records, it is
our hope in that they will be greater equipped to comrent constructively
on site activities and to understand the issues relating to the
sel ection of the response action at the site.

We appreciate having the [Name of |ocal repository] as the
designated administrative record facility for the [ Name of site]
Superfund site. The enclosed record files, along with any future
docunents relating to technical activities at the site should be placed
in the [Nane of |ocal repository] and be avail able for public review
The record files should be treated as a non-circulating reference - it
shoul d not be renoved fromyour facility.

Al so enclosed is a fact sheet to assist you and your staff in
answeri ng questions posed by the public concerning administrative
records for selection of response actions at Superfund sites. Please
feel free to distribute this guide to the public.

To ensure the receipt of the adnministrative record file, | would
appreci ate your conpletion of the attached Docunment Transnitta
Acknowl edgrment form Please return this formin the encl osed self-
addr essed, stanped envel ope.

Again, | would like to thank you for your cooperation with the U'S
EPA in serving as a Field Repository. If you have any questions or
conmments, please contact [ Nane of EPA contact] at [Phone No.].
Si ncerely,
[ Nare]

Adm ni strative Record
Coor di nat or
--------------- ATTACHVENT - -----cmmmamm -
APPENDI X G

MODEL DOCUMENT TRANSM TTAL ACKNOW.EDGVENT



From [ Regi onal O fice Address]

To: [Field Repository Address]

| acknow edge that | have received the follow ng docunents fromthe U S
EPA Regi on Ofice, pertaining to [Site Nane] Superfund site.

Admi ni strative Record Nane - [Site Nunber]

Adm ni strative Record Docunent Nunbers -

Si gned

Dat e

Pl ease return this formto: [Regional Ofice Address]

--------------- ATTACHVENT - ---ccmmmmmmmn-
APPENDI X H

FACT SHEET

Admi ni strative Records in Local Repositories

The "administrative record" is the collection of docunents which
formthe basis for the selection of a response action at a Superfund
site. Under section 113(k) of the Conprehensive Environnental Response,
Conpensation, and Liability Act, as amended by the Superfund Amendnents
and Reaut horization Act (CERCLA), EPA is required to establish an
admi ni strative record for every Superfund response action and to make a
copy of the admi nistrative record avail able at or near the site.

The adm nistrative record file nmust be reasonably avail able for
public review during normal business hours. The record file should be
treated as a non-circul ating reference docunment. This will allow the
public greater access to the volunes and also minimze the risk of |oss
or damage. Individuals may photocopy any docunents contained in the
record file, according to the photocopying procedures at the |oca
repository.

The docunents in the administrative record file nmay becone danaged
or lost during use. |If this occurs, the |ocal repository manager shoul d
contact the EPA Regional O fice for replacenents. Docunents may be
added to the record file as the site work progresses. Periodically, EPA
may send suppl enental vol unes and indexes directly to the |oca
repository. These supplenments should be placed with the initial record
file.

The administrative record file will be maintained at the |oca
repository until further notice. Questions regarding the maintenance of



the record file should be directed to the EPA Regional Ofice.

The Agency wel comes comments at any tine on docunents contained in
the adm nistrative record file. Please send any such comments to [ nane
and address]. The Agency may hold formal public comrent periods at
certain stages of response process. The public is urged to use these
fornmal review periods to submt their conments.

For further information on the administrative record file, contact
[ name and phone no. of Administrative Record Coordinator].

--------------- ATTACHVENT - ---ccmmmmmmmnn
APPENDI X |
MODEL NOTI CE OF PUBLI C AVAI LABI LI TY

THE UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
ANNOUNCES THE AVAI LABI LI TY OF THE
ADM NI STRATI VE RECORD
XYZ SITE, [Locality, State]

The U.S. Environnmental Protection Agency (EPA) announces the
availability for public review of files conprising the adm nistrative
record for the selection of the [renedial, renmoval] action at the XYZ
site, [Locality, State]. EPA seeks to informthe public of the
availability of the record file at this repository and to encourage the
public to coment on docurments as they are placed in the record file.

The adm nistrative record file includes docunents which formthe
basis for the selection of a [renedial, renobval] action at this site.
Docurrents now in the record files include [prelimnary assessnent and
site investigation reports, validated sanpling data, R /FS work plan,
and the community relations plan]. Qher docunents will be added to the
record files as site work progresses. These additional docunents may
i nclude, but are not Iimted to, the RI/FS report, other technica
reports, additional validated sanmpling data, conments and new data
submitted by interested persons, and EPA responses to significant
coment s.

The adm nistrative record file is available for review during
nor mal busi ness hours at:

[ Reposi tory Nane] and U. S. EPA - Region Z
[ Address and Phone #] [ Address and Phone #]

Additional infornmation is available at the follow ng | ocations:

Verified sanpling data - Contract | aboratory,
and documnent ation [ Address and Phone #]

Qui dance docunents and - EPA- Regi on Z
technical literature [ Address and Phone #]

Witten coments on the adm nistrative record should be sent to:

[ Name], Ofice of Public Affairs



Uus EPA - Regi on Z
[ Address and Phone #]

OCT 21 1988
--------------- ATTACHVENT - ---c-mammman--
APPENDI X J
M CROFCRM APPROVAL MEMORANDUM
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C. 20460
OFFI CE OF
SOLI D WASTE AND EMERGENCY RESPONSE
MEMORANDUM
SUBJECT: Mcrofilmng the Adm nistrative Record
FROM Edward J. Hanley, Director /s/
O fice of Informati on Resources Managenent
TO Asa R Frost, Jr., Director

OSVER | nf ormati on Managenent Staff

In accordance with EPA Records Managenent Manual, Chapter 6, dated
7/ 13/ 84, | approve OSWER s request for an adnministrative record
nm crographic systemfor regi onal hazardous waste managenent prograns.

The feasibility study prepared for ONPE, entitled "Assessnment of the
Suitability and Costs of Alternatives for the Adm nistrative Record"
(June 30, 1988), satisfactorily docunents and justifies the need for
converting the adm nistrative record to mcroform |In particular, the
requi renent under SARA to nake the administrative record publicly
avail abl e at or near each hazardous waste site nakes microforma cost-
ef fective storage medi um

Pl ease i nform each regi onal hazardous waste program of ny approval of
OSVER s request and of the need to conply with the remai ning provisions
of Chapter 6 of the EPA Records Manual should the region proceed with
i mpl enenting an adm nistrative record m crographi c system

cc: SIRM>s, Region | - X

--------------- ATTACHVENT - -------ccmmmn-
APPENDI X K
MODEL CERTI FI CATI ON
IN THE [ NAVE OF COURT]
UNI TED STATES OF AMERI CA,

Plaintiff,



V.
[ NAVES OF DEFENDANTS]

Def endant s, : ClVIL ACTI ON NO
[ nunmber] :

V.

[ NAMES OF THI RD PARTY
DEFENDANTS]

Third Party Defendants

CERTI FI CATI ON OF DOCUMENTS
COWVPRI SI NG THE ADM NI STRATI VE RECCORD

The United States Environnmental Protection Agency (EPA) hereby
certifies that the attached documents constitute the administrative
record for selection of response actions under the Conprehensive
Envi ronnent al Response Conpensation and Liability Act of 1980, as
amended, for the [name of site] site in [Cty or County], [State].

By the United States Environnental Protection Agency:

In witness whereof | have subscribed ny
nane this _ day of , 19

in [city] .
[ si gnature]

[typed nane]
--------------- ATTACHVENT ---------------

APPENDI X L
PREAVBLE TO SUBPART | OF NCP

Federal Register/Vol. 55. No. 46/ Thurs., 03/08/90/Rul es and Regul ati ons
L

Subpart |-Adm nistrative Record
for Selection of Response Action

Subpart | of the NCP is entirely new. It inplenents CERCLA requirenents
concerning the establishment of an adninistrative record for selection
of a response action. Section 113(k)(1) of CERCLA requires the
establ i shnent of "an administrative record upon which the President
shal | base the selection of a response action." Thus, today's rule
requires the establishment of an administrative record that contains
docunments that formthe basis for the selection of a CERCLA response
action. In addition, section 113(k)(2) requires the pronul gation of
regul ati ons establishing procedures for the participation of interested
persons in the devel opnment of the adm nistrative record. These
regul ati ons regarding the adm nistrative record include procedures for



public participation. Because one purpose of the adninistration record
is to facilitate public involvenent, procedures for establishing and
mai ntai ning the record are closely related to the procedures governing
public participation. General comunity relations provisions found in
ot her parts of the proposed NCP are addressed el sewhere in this

pr eanbl e.

The foll owi ng sections discuss the major comments received on the
proposed subpart | and EPA' s responses.

Name: Ceneral comments.

Proposed rule: Subpart | details how the adm nistrative record is
assenbl ed, maintained and nmade avail able to the public.

Response to comments: Comments on the administrative record
regul ati ons included the suggestion that the preamble provide a genera
statenment differentiating between the adm nistrative record and the
i nfornmation repository.

EPA agrees that while subpart | includes anple information on the
requi rements of the adm nistrative record, a brief clarification would
help to differentiate the record fromthe informati on repository.

The information repository includes a diverse group of docunents
that relate to a Superfund site and to the Superfund programin genera
i ncl udi ng docunents on site activities, information about the site
| ocation, and background program and policy guides. EPA requires an
information repository at all remedial action sites and any site where a
renoval action is likely to extend beyond 120 days. The purpose of the
information repository is to allow open and conveni ent public access to
document s expl aining the actions taking place at a site.

The adm nistrative record discussed in this subpart, by contrast,
is the body of docunents that forns the basis of the agency's selection
of a particular response at a site, i.e., docunents relevant to a
response selection that the | ead agency relies on, as well as rel evant
comments and i nformati on that the | ead agency considers but may reject
in the ultimte response sel ection decision. Thus, the record wll
i ncl ude docunents the | ead and support agency generate. PRP and public
comments, and technical and site-specific information. These docunents
occasionally overlap with those included in the information repository.
The adm nistrative record includes such information as site-specific
data and coments, gui dance docunents and technical references used in
the selection of the response action. The information repository may
i ncl ude guides to the Superfund process, background information, fact
sheets press rel eases, maps, and other information to and public
understandi ng of a site response regardl ess of whether the information
has bearing on the eventual response selection at that site.

One comenter felt that there was no nmechanismfor PRPs to
participate in the devel opnent of the administrative record. In
response, PRPs are given a chance to participate in the devel opment of
the adm nistrative record throughout its conpilation. EPA wll mnake
avai | abl e i nformati on considered in selecting the response action to
PRPs and others through the administrative record file. Interested
persons may peruse the record file, submit information to be included in
the adm nistrative record file, or may coment on its contents during
the ensuing public comrent period.



Nane: Section 300.800(a). Establishnment of an administrative
record. Section 300.810(a). Contents of the admi nistrative record.

Proposed rule: Section 113(k)(1) of CERCLA states that the
"President shall establish an administrative record upon which the
President shall base the selection of a response action." EPA used
simlar |language in Section 300.800(a) of the proposed rule: The |ead
agency shall establish an adnministrative record that contains the
documents that formthe basis for the selection of a response action."
(Enphasi s added.) Section 300.810(a) states that the "adm nistrative
record file for selection of a response action typically, but not in all
cases, will contain the follow ng types of docunments * * * " followed by
an enuneration of those docunents.

Response to comments: EPA' s choice of the phrase "formthe basis"
in Section 300.800(a) drew many conments. The comments expressed
concern that the | ead agency woul d have the discretion to include in the
adm nistrative record only those docunents that support EPA s sel ected
renmedy.

These coments appear to be based on a misunderstandi ng of what the
phrase "forns the basis of" neans as it was used in the proposed rule.
The statute defines the admnistrative record as the "record upon which
the President shall base the selection of a response action.” EPA's
intent in defining the record as the file that "contains the docunents
that formthe basis for the selection of a response action" was sinply
to reflect the statutory |language. For exanple, an admnistrative
record will contain the public coments submitted on the proposed action
even if the | ead agency rejects the conmrents, because the | ead agency is
required to consider these comrents and respond to significant conmments
in making a final decision. Thus, these coments also "formthe basis
of" the final response selection decision. EPA intends that the
regul atory | anguage defining the admnistrative record file enbody
general principles of admnistrative |aw concerni ng what docunents are
included in an "adm nistrative record" for an agency decision. As a
result, contrary to the suggestion of the comenters, the proposed
definition of the adm nistrative record does not nean that the record
will contain only those docunments supporting the sel ected response
action.

A commenter asked that the phrase "but not in all cases" be deleted
from Section 300.810(a), or specify the cases where docunents are
excluded fromthe adm nistrative record. EPA believes it is better not
to attenpt to list excluded docunents in the NCP since EPA cannot
possi bly anticipate all the types of docunments that will be generated
for a site or for future sites, and which of these docunments shoul d be
excl uded except as generally described in Section 300.810(b). It should
be noted, for exanple, that although a health assessnent done by ATSDR
woul d normally be included in the admnistrative record, it would not be
if the assessnent was generated by ATSDR after the response is sel ected.

QO hers commented that certain docunments shoul d al ways be incl uded
in the administrative record. EPA believes that only a small group of
docunents will always be generated for every type of CERCLA site, since
each site is unique. Oher docurments nay or may not be generated or
rel evant to the selection of a particular response action at a site.
EPA understands that a definitive Iist of required docunents woul d
assist parties in trying to assess the conpl eteness of the
admini strative record, but such a list would not be practical.

Different sites require different docunents.



A related group of comrents asked that the adnministrative record
al ways include certain docunents, including, specifically, "verified
sanmpling data," draft and "predecisional" docunments, and technica
studies. One coment stated that "invalidated" sanpling data and drafts
must be part of the administrative record in sone situations. Verified
sanpling data, i.e., data that have gone through the quality assurance
and quality control process, will be included in the record when they
have been used in the selection of a response action. "lnvalidated"
data, i.e. data which have been found to be incorrectly gathered are not
used by EPA in selecting the response action and should therefore not be
included in the record. These should be distinguished from unvali dated
dat a- data that have not been through the quality control process-which
may in limted circunmstances be considered by the agency in selecting
the response action. It is EPA's policy to avoid using unvalidated data
whenever possible. Nonetheless, there are tines when the need for
action and the lack of validated data requires the consideration of such
data in selecting an energency renoval action. |[|f such data are used,
they will be included in the record.

In general, only final docunments are included in the administrative
record files. Draft documents are not part of the record for a decision
because they generally are revised or superseded by subsequent drafts
and thus are not the actual docunments upon which the decision-naker
relies. However, drafts (or portions of then) generally will be
included in the adm nistrative record for response selection if there is
no final docunent generated at the tinme the response is selected and the
draft is the docunent relied on. |In addition, a draft which has been
rel eased to the public for the purpose of receiving coments is also
part of the record along with any coments received.

Simlarly, predecisional and deliberative docunents, such as staff
notes or staff policy reconmendati ons or options papers do not generally
belong in the adm nistrative record because they nerely reflect interna
del i berations rather than final decisions or factual information upon
whi ch the response selection is based. However, pertinent factua
i nformati on or documents stating final decisions on response selection
i ssues for a site generally would be included in the record.

Techni cal studies are also part of the record again if considered
by the | ead agency in selecting the response action. The commenter
seens to have msinterpreted EPA's intent by assum ng that only factua
portions of a technical study are part of the record. The entire study,
or relevant part of the study, should be part of the record.

Anot her comrent stated that the administrative record should
i ncl ude any studies on cost, cost-effectiveness, pernanence, and
treatnent that underlie the record of decision. These studies are
al ready part of the renedial investigation and feasibility study, which
is always included in the record. Another party stated that sanpling
protocol s should be in the adm nistrative record. Sanpling protocols
are part of the RI/FS work plan which is also part of the administrative
record. And because sanpling protocols |like chain of custody documents
are generally grouped together. EPA has provided in this rul enaking
that such grouped or serial docunents may be listed as a group in the
index to the adm nistrative record file.

A related comment requested that all docunents generated by
contractors should be included in the record. In response, any documnent
that forns the basis of a response selection decision will be included



in the administrative record. It is imuaterial who devel ops the
docunent-it can be a contractor, the public (including a PRP), a state
or EPA

One comenter asked that ARAR disputes involving a di sagreenent
over whether a requirenent is substantive or adm nistrative be
documented in the record. Oher coments stated that EPA nmust ensure
that conpl ete ARAR docunentation and docunentation of all renedial
options, not just the selected renedy, be placed in the record. Were
ARAR i ssues are relevant to response sel ection, |ead and support agency-
gener at ed docunents and public infornation submtted to the | ead agency
on this issue would be part of the record. The record will include
docunent ati on of each alternative remedy and ARAR studi ed during the
RI/FS process, and the criteria used to select the preferred renedy
during the renmedy sel ection process.

EPA al so received several coments stating that every docunent
contributing to decision-maki ng should be part of the adm nistrative
record. EPA cannot concur in this fornulation of the adm nistrative
record since it is unclear what "contributing to" neans and that phrase
may be overly broad. For instance, the term"contributing to" could be
interpreted to include all draft documents leading up to a fina
product. These draft docunents do not generally formthe basis of the
response sel ection. However, because the adm nistrative record includes
docunents which formthe basis for the decision to select the response
action. EPA believes that nost "contributing" docunents will be
i ncl uded.

One coment stated that the hazard ranki ng system (HRS) information
shoul d be included in the adm nistrative record for selection of the
response action. Specifically, they suggested that internal nenoranda,
daily notes, and the original HRS score should be nmade avail able. The
National Priorities List (NPL) docket is a public docket, and al ready
contains the relevant ranking information. The information generally
relevant to the listing of a site on the NPL is preliminary and not
necessarily relevant to the selection of the response action. |If,
however, there is information in the NPL docket that is relied on in
sel ecting the response action, it will be included in the admnistrative
record.

Anot her commenter stated that all materials devel oped and received
during the renmedy sel ection process should be nade a part of the record
and stated that the NCP currently omts inclusion of transcripts. As
not ed above, certain documents sinmply will not be relevant to the
sel ection of response actions. EPA will, as required by the statute,
include in the record all those materials, including transcripts, that
formthe basis for the selection of a response action, whether or not
the materials support the decision.

Several comrenters asked that the | ead agency be required to mail
them i ndi vi dual copi es of documents kept in the administrative record.
These requests included copies of sanpling data, a copy of any
prelimnary assessnent petitions, potential renedies, the risk
assessnent, a list of ARARs, and notification of all future work to be
done. Commenters al so asked to be notified by mail when a | ead agency
begi ns sampling at a site and when a contractor is chosen for a response
action. In addition, many asked for the opportunity to coment on the
docunents nmentioned above. A related coment suggested that EPA
maintain a mailing list for each site and mail copies of key docunents
in the record to every party on the |ist.



EPA believes that maintaining an administrative record file in two
pl aces, in addition to a nore general information repository, with
provisions for copying facilities reflects EPA's strong comrmitnent to
keeping the affected public including PRPs, informed and providing the
opportunity for public involvenent in response deci sion-making.
Requiring EPA to mail individual copies of docunents available in the
record file is beyond any statutory requirenments unnecessary due to the
ready availability of the docunments in the file and a severe burden on
Agency staff and resources. Mst of the docunents requested above wl|l
generally be available in the admnistrative record for public review
and copying. Additionally, the | ead agency should naintain a nailing
[ist of interested persons to whomkey site information and notice of
site activities can be mailed as part of their community relations plan
for a site.

One commenter asked that all PRP conments and comments by ot her
interested parties be included in the record, regardl ess of their
significance. EPA will include all conments received during the conment
period in the adm nistrative record, regardl ess of their significance.
When the | ead agency considers conments subnitted after the decision
docunent has been signed, the "significance" of a comment has a bearing
on whether it will be included in the admnistrative record as specified
in Section 300.825(c). In addition, while EPA is under no | ega
obligation to place in the record or consider coments submtted prior
to the comment period. EPA will generally, as a matter of policy,
consi der significant comrents subnmitted prior to the comment period,
pl ace theminto the record and respond to them at an appropriate tinme.
However, persons who wi sh to ensure that the conments they submtted
prior to the coment period are included in the record nust resubmt
such comrents during the comrent peri od.

Final rule: Section 300.800(a) is promul gated as proposed.

Nane: Section 300.800(b). Administrative record for federa
facilities.

Proposed rul e: Section 300.800(b) states that the | ead agency for
a federal facility, whether EPA, the U S. Coast Guard, or any other
federal agency, shall conpile and naintain an administrative record for
that facility. Wen federal agencies other than EPA are the lead at a
federal facility site, they nmust furnish EPA with copies of the record
index in addition to other specified docunents included in the record.
The preanble to the proposed NCP di scussion of Section 300.800(b) (53 FR
51464) states that EPA will establish procedures for interested parties
to participate in the adnmnistrative record devel opnent and that EPA may
furni sh docunents which the federal agency is required to place in the
record.

Response to comments: One comment stated that EPA should be the
custodi an for administrative records for federal facilities, especially
where the federal facility is a PRP, to avoid any conflict of interest
in questions of liability or litigation. Another conmrent stated that
the requirenents in Section 300.800(b) of the proposed rule would be
burdensone to federal agencies in conpiling and nmaintaining the record.

Executive Order 12580 grants federal agencies the authority to
"establish the adm nistrative record for selection of response actions
for federal facilities under their jurisdiction, custody or control."

To avoid the potential for conflicts of interest by federal agencies who



are PRPs and in charge of compiling and maintaining the record, EPA
retains control over the devel opment of the record by specifying what
goes into the record, by supplenmenting the record and by requiring an
accounting of what is in the record through a report of the indexed
contents. EPA believes that these requirenments represent sufficient
Agency oversight to avoid potential conflicts of interest at federa
facilities while ensuring that federal |ead agencies renain responsible
for conpiling and maintaining their own admi nistrative record.

EPA is making a mnor editorial change in Section 300.800(b)(1) to
reflect that the federal agency conpiles and maintains an adm nistrative
record for a facility and not at a facility, since Section 300.800(a)
al ready provides that the record will be |ocated at or near that
facility.

Final rule: EPA is pronulgating the rule as proposed except for
the followi ng mnor editorial change in the first sentence of Section
300.800(b)(1): "If a federal agency other than EPA is the | ead agency
for a federal facility, the federal agency shall conpile and maintain
the adnministrative record for the selection of the response action for
that facility in accordance with this subpart."”

Nane: Section 300.800(c) Administrative record for state-|ead
sites.

Proposed rule: Section 113(K) of CERCLA states that the President
"shal | establish an adm nistrative record upon which the President shal
base the selection of a response action." Section 300.800(c) entitled
"Administrative record for state-lead sites,"” requires that states
conpile admnistrative records for state-lead sites in accordance with
t he NCP.

Response to comments: Several comenters believe that the new
adm ni strative record procedures place an onerous burden on the state,
and request that state requirenents such as Open Records Acts should be
all owed as a substitute for conpliance with subpart |I. Another
comment er recomended that states be allowed to determ ne whether a
conplete admnistrative record is needed at or near the site when a site
is state-lead. Were a response is taken under CERCLA at a state-I|ead
site, EPAis ultimately responsible for the selection of a response
action. Therefore, under section 113(k), EPA nust establish an
adm nistrative record for the CERCLA response action at the site, and
nmust, at a mininum conply with subpart |I. There may be nany different
ways of conpiling administrative records and involving the public in the
devel opnent of the record. Subpart | states the m ninmumrequirenents
for section 113(k). Lead agencies, including states, may provide
addi ti onal public involvenent opportunities at a site. In response to
whet her or not states should naintain a conplete administrative record
at or near the site, EPA believes that states nust have such a record in
order to neet CERCLA section 113(k) requirenents.

EPA has included a minor editorial change in Section 300.800(c) to
reflect that a state conpiles and maintains an adm ni strative record for
rather than at a given site.

Final rule: EPA is pronulgating Section 300.800(c) as proposed,
except for a minor editorial change in the first sentence as foll ows:
"If a state is the lead agency for a site, the state shall conpile and
mai ntain the adm nistrative record for the selection of the response
action for that site in accordance with this subpart.”



Nane: Sections 300.800(d) and 300.800(e). Applicability.

Proposed rule: Section 300.800(d) states that the provisions of
subpart | apply to all renedial actions where the remedial investigation
began after the promulgation of these rules, and for all renovals where
the action nenorandumis signed after the pronul gati on of these rules.
Section 300.800(d) also proposes that "[T]his subpart applies to al
response actions taken under section 104 of CERCLA or sought, secured,
or ordered administratively or judicially under section 106 of CERCLA."
Section 300.800(e) states that the |l ead agency will apply subpart | to
all response actions not included in Section 300.800(d) "to the extent
practicable.”

Response to comments: One commenter argued that the applicable
provi sions of subpart | should be anmended to require agencies to conply
with the subpart for all sites where the renmedy sel ection decision was
made nore than 90 days after proposal of the revised NCP for conment.
Anot her comment stated that Section 300.800(e) be revised to state that
| ead agencies nmust conply with subpart | in any future actions they take
and that all |ead agency actions nust conmply with subpart |I "to the
maxi mum extent practicable.”

In response, EPA will adhere as closely as possible to subpart |
for sites where the remedi al investigation began before these
regul ations are pronmul gated. EPA will not, however, require that these
sites conmply with requirenents which, because of the timng of the
response action relative to the promnul gati on of these rules, cannot be
adhered to. For exanple, under the final rule the administrative record
file nust be available at the beginning of the renedial investigation
phase. |If these regulations are pronul gated when a site is in the
nm ddl e of the remedial investigation process, and the administrative
record is not yet available, the | ead agency cannot at this point conply
with these regulations. Additionally, EPA believes that adding |anguage
to proposed NCP Section 300.800(e) to state that | ead agencies w ||

conply with provisions of subpart | in any future action after
promul gati on of the new rule is unnecessary and redundant conpliance
will be legally required and applicability to all future response

actions is inplicit in the rule. Likew se, insertion of the word

"maxi munt' before the phrase "extent practicable" is unnecessary since it
woul d gi ve additional enphasis but would not substantively change the
requi renent or the neaning of the rule.

One coment agreed with EPA's interpretation that subpart | applies
to all response actions "sought, secured or ordered adm nistratively or
judicially,"” but others disagreed. Several stated that the term
"judicially" should be deleted from Secti on 300.800(d) because they
argue that response actions ordered judicially would receive de novo
adj udi cation instead of adm nistrative record review CERCLA section
113(j) (1) states: "In any judicial action under this Act, judicial
revi ew of any issues concerning the adequacy of any response action
taken or ordered by the President shall be linted to the adm nistrative
record.” Commenters contend that this section does not apply to
i njunctive actions under CERCLA section 106 because these are not
actions "taken or ordered by the President.”" To the contrary, the
sel ection of a response action is a "response action taken * * * by the
President.” Accordingly, section 113(j)(1) requires that judicia
revi ew of the response action selected by the agency is "limted to the
admi nistrative record.” Further, section 113(j)(2) stipulates that, "in
any judicial action under this chapter”-whether for injunctive relief,



enforcenent of an administrative order or recovery of response costs or
damages-a party objecting to "the President's decision in selecting the
response action" nmust denonstrate, "on the admnistrative record, that
the decision was arbitrary or capricious or otherw se not in accordance
with | aw "

EPA received several coments objecting to EPA's determ nation that
judicial review of an endangernent assessnent be linmted to the
admi ni strative record. They stated that as a natter of administrative
and constitutional law, a finding of inmmnent and substanti al
endangernent is not an issue concerning "the adequacy of the response
action "as stated in CERCLA section 113(j) and therefore nust receive de
novo review by a court. A second conment requested that EPA state in
the regul ation that review of EPA's expenditures in the inplementation
of a renedy is de novo.

An assessnent of endangernent at a site is a factor highly rel evant
to the selection of a response action, and is in fact part of the
renedi al investigation (RI) process central to the decision to select a
response action. Therefore, the deternination of endangernment (which
will generally be included in the decision docunment) will be included in
the adm nistrative record for selection of a response action and should
be reviewed as part of that record. (EPA notes that the term
"“endanger nent assessnent" docunent has been superseded by the term"risk
assessment" docunent, and whil e assessnents of endangerment at a site
are still conducted during the RI, it is the "risk assessnent" docunent
that beconmes part of the record.) 1In response to the comrent that
Agency expenditures on a response action should receive de novo revi ew.
EPA notes that this issue was not raised in the proposed NCP and is
therefore not addressed in the final rule.

Final rule: EPA is pronulgating the rule as proposed.

Name: Section 300.805. Location of the adm nistrative record
file.

Proposed rule: Section 113(k)(1) of CERCLA states that "the
adm nistrative record shall be available to the public at or near the
facility at issue. The President also may place duplicates of the
adnmi ni strative record at any other location." Section 300.805 of the
proposed NCP provides five exenptions for information which need not be
pl aced at or near the facility at issue: Sanpling and testing data,
gui dance docunents, publicly available technical literature, documents
in the confidential portion of the file, and energency renoval actions
| asting | ess than 30 days.

Responses to comrents: One comenter supported limting the anount
of information which nmust be located at or near the site, but many
commenters stated that every docunent contributing to deci sion-making,

i ncludi ng confidential docunents which are part of the record, should be
| ocated at or near the site and agency convenience is not a sufficient
reason to exclude docunents fromthe site. They asserted that such

excl usi ons underm ne active public involvement at the site and are
contrary to statutory intent. Another coment stated that requiring the
adnministrative record to be kept in two places, at a central |ocation
and at or near the site, runs counter to the statutory requirenent of
keeping a record only "at or near the facility at issue.” One conmenter
asked that EPA acknow edge that Indian tribal headquarters may be a

| ogi cal place to keep the adm nistrative record when a Superfund site is
| ocated on or near an Indian reservation. A final comrent requested



that EPA endorse through regul atory | anguage that adm nistrative records
can be kept on microfiche or other record managenent technol ogi es, and
have t he equivalent legal validity to paper records.

Requi ring sanpling data and gui dance docunments to be placed at the
site is both unnecessary and, in many cases, very costly.
Adm nistrative records are often kept at public libraries where space is
limted and cannot accommpdate vol um nous sanpling data for |arge,
conplex sites. Summaries of the data are included in the RI/FS, which
is located at or near the site. In addition, requiring publicly
avai l abl e technical literature at the site will require copying
copyrighted nmaterial, an additional expenditure of |imted Superfund
dollars. Moreover, Agency experience is that, as yet, relatively few
peopl e view the adm nistrative record file at or near the site or
request review of the sanpling data or general guidance docunents listed
in the index to the site file.

However, EPA has revised the rule to specify that, if an individua
wi shes to review a docunment listed in the index but not available in the
file located at or near the site, such docunent, if not confidential,
will be provided for inclusion in the file upon request. The individua
will not need to submt a Freedom of Information Act Request in order to
have the informati on made available for reviewin the file near the
site. EPA believes that provision of such docunments in the file near
the site upon request meets the requirenent of CERCLA section 113(k)
that the record be "available" at or near the site. In addition, this
rul e does not bar |ead agencies fromdeciding to place this infornation
inthe site file without waiting for a request. Lead agencies are
encouraged to place as nmuch of this information at or near the site as
practical and to automatically place information at sites where there is
a high probability that the information will be in demand or the
information is central to the response sel ection decision.

The confidential portion of the file need not be | ocated at or near
the site, and will not be avail abl e upon request either at the site or
at the central location, since the information is not available for
public review.

EPA believes that requiring that the record be located in two
pl aces i s necessary to ensure both adequate public access to the record
files and better |ead-agency control over the record docunents. The
statutory requirenent in CERCLA section 113(k) (1) states that the
President nay al so place duplicates of the administrative record at any
other location. This section clearly provides authority to maintain a
second administrative record at a central location. Section 300.805 of
the proposed NCP (38 FR 51515) reflects EPA's decision to nmake this
statutory option a regulatory requirenent. A centrally |ocated record
may of fer easier access to interested parties located far fromthe
response site.

EPA agrees with the commenter that housing the centrally |ocated
copy of the record at Indian tribal headquarters nay be appropriate when
a Superfund site is |located at or near an Indian reservation. 1In the
1986 anendnents to CERCLA, Indian tribes are accorded status equival ent
to states, and can be designated | ead agencies for response actions in
whi ch case they would also be required to conpile and maintain the
administrative record at or near the site.

Finally, as EPA stated in the preanble to the proposed NCP
mai nt ai ni ng the adm nistrative record on mcrofiche is already



recogni zed as a legally valid and effective practice: "EPA nay make the
adm nistrative record available to the public in mcroform EPA may

m cr of orm copy docunents that formthe basis for the selection of a
CERCLA response action in the regul ar course of business" (53 FR 51465).
EPA agrees that this should be specified in the rule and has added
Section 300.805(c) accordingly, providing that the | ead agency may nake
the record available in mcroform

Final rule: Section 300.805 is nodified as foll ows:

1. Section 300.805(b) is added to the rule as follows: "Were
docunents are placed in the central location but not in the file |ocated
at or near the site, such docunents shall be added to the file |ocated
at or near the site upon request, except for docunments included in
par agraph (a)(4) of this section.”

2. Section 300.805(c) is added to the rule as follows: "The |ead
agency nay nake the administrative record file available to the public
in mcroform™

3. The section has been renunbered accordingly.

Nane: Sections 300.810(a)-(d). Docunments not included in the
adnmi ni strative record file.

Proposed rul e: Section 300.810(b) discusses which docunents may be
excluded fromthe adm nistrative record. Section (c) discusses
privileged information that is not included in the adm nistrative
record. Section 300.810(d) discusses confidential information that is
placed in the confidential portion of the adm nistrative record.

Response to comments: One conmenter argued that Section 300.810
shoul d specifically include an exenption for classified documents
related to national security. Wile the NCP currently does not address
the potential conflict between national security concerns and the
requi renent to establish a publicly accessible adm nistrative record, it
is not clear that such an exenption could be adequately specified by
rule or that an exenption would appropriately resolve this conflict.
Section 121(j) provides a national security waiver by Presidential order
of any requirements under CERCLA, which can be invoked in certain
ci rcunstances. Under this provision, protection of national security
interests requires case-by-case revi ew under section 121(j) and not a
bl anket exenption in the NCP. Nothing in the NCP linmts the
availability of this waiver.

Anot her comment received by EPA stated that the treatnent of
privil eged and confidential docunents in the records is unfair, because
it denies access to docunments that may be critical to the selection of a
renedy. EPA has provided for a confidential portion of the
adm ni strative record where docunments containing, for exanple, trade
secrets of conpanies that have devel oped patented cl eanup technol ogi es
bei ng consi dered as a response-sel ection alternative can be kept
confidential. To mmintain a fair bal ance between the need for
confidentiality and the public's right of review of the record, the | ead
agency nust summarize or redact a docunent containing confidential
information to nake avail able to the greatest extent possible critical,
factual information relevant to the selection of a response action in
the nonconfidential portion of the record.

A final coment proposed that an index to the privil eged docunents



shoul d be included in the nonconfidential portion of the admnistrative

record. EPA agrees, believing that an index will let interested parties
know i n general terns what docunents are included in the record without

conprom sing the confidential nature of the information contained in

t hose docunents.

Finally, EPA is adding a sentence to Section 300.810(a)(6) to
clarify that the index can include a reference to a group of docunents,
i f docunents are customarily grouped. This will sinplify EPA' s task
wi t hout conmpromising the integrity of the record.

Final rule: 1. EPA is promulgating Sections 300.810(b), (c) and
(d) as proposed with a mnor editorial change to clarify the first
sentence of Section 300.810(d).

2. The follow ng | anguage is added to Section 300.810(a)(6) to
provide for listing grouped docunments in the adm nistrative record file
i ndex: "If documents are custonmarily grouped together, as with sanpling
data chain of custody docunments, they nmay be listed as a group in the
index to the adnministrative record file."

Name: Section 300.815. Adnministrative record file for a renedi a
acti on.

Proposed rule: The term "adm nistrative record file" is used
t hroughout the proposed NCP. Section 300.815(a) proposes that the
adm nistrative record file be nade avail able for public inspection at
t he begi nning of the renedial investigation phase.

Response to comments: EPA received several coments objecting to
the concept of an administrative record file. They objected because
there is no statutory authority for establishing a file, and because
they were concerned that the | ead agency could edit the file,
specifically by deleting public and PRP comments and information that do
not support the response action ultimtely chosen by EPA, and that these
coments and informati on woul d not remain a part of the fina
admi ni strative record.

The statute requires the President to establish an adm nistrative
record. Under subpart | of the NCP, the administrative record file is
the mechanismfor conpiling, and will contain, the adm nistrative record
required by section 113(k). One reason EPA adopted the concept of an
adm nistrative record file is that EPA felt that it may be confusing or
nm sl eading to refer to an ongoi ng conpilation of docunments as an
"admi ni strative record” until the conpilation is conplete. Until the
response action has been selected, there is no conplete admnistrative
record for that decision. Thus, to avoid creating the inpression that
the record is conplete at any tine prior to the final selection
deci sion, the set of docunents is referred to as the admnistrative
record file rather than the adm nistrative record.

However, this does not mean, as the conmments appear to suggest,
that the | ead agency may "edit"” the administrative record file in a
manner that renoves comments and technical data sinply because they are
not supportive of the final selection decision. Any coments and
technical information placed in the record file for a proposed response
action and relevant to the selection of that response action, whether in
support of, or in opposition to, the selected response action, becone
part of the administrative record for the final response selection
decision. Such materials will remain in the admnistrative record file,



and will become part of the final administrative record. However, EPA
bel i eves that as a matter of |aw docunents that are erroneously pl aced
in the admnistrative record file (e.g., docunments that have no

rel evance to the response selection or that pertain to an entirely
different site) would not necessarily become part of the fina

adm ni strative record.

EPA received additional coments stating that the adm nistrative
record file should be avail abl e before the begi nning of the renedi al
i nvestigation phase. These comments suggested that the file be
avail able: Wwen a site is entered into the CERCLI S data base; when the
HRS score is cal cul ated; when proposed for inclusion on the NPL; after
the prelimnary assessment report; and after the renedial site
i nvestigation.

EPA believes that the point at which a site is entered into the
CERCLI S data base is too early to put any information which would be
rel evant to a selection of a response action into a record file because
at this point there has been no site evaluation and therefore little
factual information about the site upon which to base a response
decision. Interested parties can already find any information on a site
that would be included at the point of the HRS scoring and pl acenent on
the NPL in the NPL docket, which is publicly available. The prelinnary
assessnent and renedi al investigation stages of a response are prenmature
for making the administrative record available: at these points there is
little information relevant to response selection on which to comment or
to review Once the RI/FS work plan is approved, and the RI/FS study
begi ns—i ncl udi ng such activities as project scoping, data collection,
ri sk assessment and anal ysis of alternatives—there is a coherent body
of site-specific information with relevance to the response sel ection
upon which to comrent. EPA believes that the beginning of the RI/FS
phase is the point in the process when it nmakes sense to start a
publicly available record of information relevant to the response
sel ection.

One coment suggested that interested persons would have no chance
to coment on the formation of the RI/FS work plan. The coment
suggested that the record file should be avail able before the RI/FS work
plan is approved, e.g., with a draft work plan or statenent of work.

EPA di sagrees. Approved work plans are often anended. An interested
person may conment on the scope or formation of the work plan, and such
conments can be taken into account by the | ead agency and incorporated
into a final or amended work plan. Such comments nust be considered if
submitted during the comment period on the proposed action.

Final rule: EPA is pronulgating Section 300.815(a) as proposed.

Name: Section 300.815. Administrative record file for a renedi a
action. Section 300.820(a). Admnistrative record file for a renoval
action.

Proposed rule: Subpart | requires that the adm nistrative record
for a renedial action be available for public review when the renedi a
i nvestigation begins. Thereafter, relevant docunents are placed in the
record as generated or received. The proposed regulations also require
that the | ead agency publish a newspaper notice announcing the
availability of the record files, and a second notice announci ng that
the proposed plan has been issued. A public comment period of at |east
30 days is required on the proposed plan. Section 300.820(a) outlines



the steps for the availability of the record and public conment for a
non-time-critical renoval action. EPA solicited comments on a proposa
currently under construction to require quarterly or sem -annua
notification of record availability and the initiation of public coment
in the Federal Register.

Response to comments: Sonme comenters suggested that the use of
the Federal Register to announce the availability of the administrative
record is too costly or of little or no benefit. Several conmmrenters
requested clarification on how and when the | ead agency shoul d respond
to comments. Another stated that | ead agencies should be encouraged-
though not required-to respond to early coments before the forma
coment period begins.

EPA chose not to require a notice of availability of the
adnministrative record in the Federal Register in this rul emaki ng because
it is still unclear whether the benefits of this additional notice
outweigh its costs. EPA nmay decide in the future to require this
additional notice if it determ nes that such notice would inprove
notification.

EPA agrees with commenters that clarification is needed as to when
the | ead agency should respond to comments. W also agree that the | ead
agency should be encouraged to respond to comments subnitted before the
public comment period. EPA generally will consider any timely conments
containing significant information, even if they are not received during
the formal comrent period, and encourages other |ead agencies to do so.
EPA will strive to respond to comments it receives as early as possible,
and to encourage other |ead agencies to follow suit. However, any |ead
agency is required to consider and respond to only those conmments
submitted during a fornal comment period. Any other coments are
consi dered at the | ead agency's discretion. EPA has revised the
| anguage of these sections to reflect the policy on consideration of
public coments submtted prior to public comment periods.

One comment recommended that the regul ati ons shoul d provi de how
long the administrative record nust be avail able, and suggested EPA
coordinate efforts with the National Archives about retaining the record
as a historical record. Another felt that materials were not always
placed into the record in a tinely manner, and that the record was not
al ways avail able to the working public during evenings and weekends or
acconpani ed by a copying machine. Simlarly, one comrenter felt that
docunents should be placed in the record when they are generated or in a
prescribed timeframe of two weeks. Another asked that free copies of
key docunents be included in the record.

EPA believes that the length of tine a record nust be avail abl e at
or near the site will be dependent on site-specific considerations such
as ongoing activity, pending litigation and community interest. EPA
al so believes that difficulties sonetines encountered by the working
public require resolution on a site-by-site basis and do not nerit a
change in the proposed NCP | anguage. Special provisions may have to be
made by the records coordinator, with the aid of other site team
nmenbers, including the comunity relations coordinator or regional site
nmanager, to ensure that the record | ocation chosen is convenient to the
public and that copying facilities are nade available. Using public
libraries to house the record should prompte better availability of the
record during non-working hours and on weekends. 1In response to
mandat i ng deadlines for | ead agencies to place docunents into the
admi ni strative record file, Agency guidance already directs record



conpilers to place docunents into the record file as soon as they are
recei ved. Agency policy additionally prescribes a suggested tine frame
for placing docunents in the record file. EPA believes that mandatory
deadlines in the NCP would do little to increase the rate at which
records are already conpiled. The decision to place free copies of key
docunents in the record at or near the site will be a site-specific
deci si on based on the |level of community interest in these docunents.
Those who wi sh to nmake copies of key docunments or any docunent contai ned
in the administrative record file should al ready have access to copying
facilities.

EPA received a comment requesting that it publish a joint notice of
availability of the administrative record with a notice of availability
of Technical Assistance Grants. Another conment stated that the renova
site eval uati on and engi neering eval uation/cost analysis (EE/ CA) nust be
included in the record for a non-tinme-critical renoval action

Publ i shing notice of the availability of the record in tandemwth
announcenents of the availability of Technical Assistance Grants (TAGs)
is a good idea where TAGs are available for a renoval action. The TAGs,
however, are generally designed to support citizen involvement in
technical issues for sites undergoing renmedial actions. The one-year,
$2 million limtations on renovals and the linited nunber of
alternatives usually reviewed make further expense on a technica
advi sor |ess beneficial than it mght be for a long-termrenedia
action. As for placing the renoval site evaluation and EE/CA in the
adm ni strative record, EPA agrees that generally such docunents woul d be
part of the administrative record for the renoval action.

Finally, EPA is making a mnor change to the | anguage of Section
300.820(a)(4). EPA is substituting the term "decision docunent” in
pl ace of action menobrandumto allow for situations where the agency's
deci si on document for a rempval action is not named an action
menor andum

Final rule: 1. The second sentences of Sections 300.815(b),
300. 820(a) (2) and 300.820(b)(2) are revised to reflect the new | anguage
on responding to coments as follows: "The |ead agency is encouraged to
consi der and respond, as appropriate, to significant comments that were
submitted prior to the public coment period."

2. In Section 300.820(a)(4), the term "decision docunment" is
substituted for "action nenorandum "

3. The remainder of Section 300.820(a) is pronul gated as proposed.

Nane: Section 300.820(b). Administrative record file for a
renmoval action—tinme-critical and energency.

Proposed rul e: Section 300.820(b) outlines steps for public
participation and adm nistrative record availability for tine-critica
and emergency renoval responses (53 FR 51516): "Docunents included in
the adm nistrative record file shall be nade available for public
i nspection no later than 60 days after initiation of on-site renoval
activity," at which point notification of the availability of the record
must be published. The |ead agency then, as appropriate, will provide a
public comrent period of not |ess than 30 days on the selection of the
response action.

Response to comments: Several coments suggested that public



conment requirenents under Section 300.820(b) were unnecessary and
burdensone, especially the requirenent to publish a notice of the
availability of the record. One coment argued that requiring public
notification of both record availability and of a site's inclusion on
the NPL was unnecessary and duplicative. Another coment stated that
the requirenents for public notification and public comment are not
appropriate for all tinme-critical renbval actions, and recomended that
the adm nistrative record be available for review only for those time-
critical renoval actions that do require public notice and coment. A
rel ated comrent stated that the requirenent to publish a notice of
availability of the administrative record for all tine-critical renova
actions be elimnated in favor of making the record avail abl e but not
requiring an adverti sement or comment period, since sone tine-critica
renoval actions are conpleted before a public comment period could be
held. Qhers asked that the public coment period becone mandatory, or
at least mandatory for renoval activities not already conpleted at the
time the record is nade available. Another comrent requested that the
record becone avail abl e sooner-at |east 30 days after initiation of on-
site renmpoval activity-because the current 60-day period prevented the
consi deration of any pre-work coments. A second comment supported the
60-day period. Finally, a cormmenter argued that it made little sense to
nmake the record avail able after 60 days for an energency response
because the on-scene coordinator (OSC) report containing nost of the
response information isn't required to be conpleted until one year

foll owi ng the response acti on.

In general, the public participation requirenents under Section
300. 820(b) are designed to preserve both the flexibility and discretion
required by the | ead agency in tine-critical renpval action situations
as well as EPA's comitnent to encouraging public participation and to
keepi ng an affected community well-inforned. EPA believes the
notification and comrent periods required in Section 300.820(b) provide
for both Agency flexibility and neani ngful public involvenment. The
regul atory | anguage stating that "The | ead agency shall, as appropriate,
provide a public comment period of not |ess than 30 days" provides the
| ead agency needed flexibility when the energency nature of
ci rcunst ances makes hol ding a comment period infeasible.

Wil e EPA believes that it is necessary to announce the
availability of the administrative record for time-critical and
emergency renoval actions as well as non-tine-critical actions, EPA
bel i eves that requiring establishment of the adm nistrative record and
publishing a notice of its availability 30 days after initiating a
renoval action in all cases, instead of "no later than 60 days after
initiating a renoval action,” as proposed, woul d be sonewhat premature.
It has been EPA's experience that it often takes 60 days to stabilize a
site (i.e., those activities that help to reduce, retard or prevent the
spread of a hazardous substance release and help to elimnate an
i medi ate threat). EPA believes that the overriding task of emergency
response teans during this critical period nust be the undertaking of
necessary stabilization, rather than administrative duties. Conpiling
and advertising the record before a site has becone stabilized woul d
di vert emergency response teans fromdevoting their full attention to a
response. EPA believes that such adm nistrative procedures are better
left for after site stabilization.

Public notice requirenents for announcing the availability of the
administrative record and for a site's inclusion on the NPL are not
duplicative, but notify the public of two very different decisions.
Renoval actions do not always take place at sites on the NPL, therefore,



the notice requirenents are obviously not duplicative for these renoval
actions. For renedial sites that are on the NPL, the adm nistrative
record need not be established for some time after listing on the NPL
so publishing a notice of the availability of the record would be
essential to nmake the affected public cognizant of site progress and
their opportunity for review of docurments included in the record.

Lastly, the procedures specified in Section 300.820(b) are
applicable to an emergency renoval that starts and finishes within 60
days. However, as provided in Section 300.820(b)(2), a comment period
is held only where the | ead agency deens it appropriate. But because
the adnministrative record is an avenue for public information as well as
for public comrent, EPA also believes that even if the action is
conpl eted before the record file is nade available, it is stil
appropriate to nake the record available to the public. There is also
no i nherent contradiction in the OSC report being avail abl e one year
after conmpletion of the response action while the administrative record
beconmes avail able 60 days after initiation of on-site activities. Since
the GSC report is a summary of the site events and is not a docunent
which is considered in the selection of response action, it is not
generally included in the adninistrative record.

Final rule: EPA is pronulgating Section 300.820(b) as proposed,
except that:

1. The second sentence of Section 300.820(b)(2) is revised on
responding to public coments as descri bed above.

2. Section 300.820(b)(3) is revised consistent with Section
300.820(a)(4); the term"action nmenorandunt is changed to "decision
document . "

Nane: Section 300.825. Record requirenents after decision
docunent is signed.

Proposed rul e: Section 300.825 describes situations where
docunents may be added to the administrative record after the decision
docunent is signed. Docunents nmay be added to a record in the follow ng
ci rcunst ances: Wen the docunent addresses a portion of the decision
whi ch the deci sion docunent does not address or reserves for |ater; when
the response action changes and an expl anati on of significant
di fferences or an anmended deci si on docunment is issued; when the agency
hol ds additi onal public conment periods after the decision is signed;
and when the agency receives conments containing "significant
i nformati on not contained el sewhere in the record which could not have
been submtted during the public comment period which substantially
support the need to significantly alter the response action" (53 FR
51516). In addition, subpart E of the proposed NCP di scusses ROD
amendment s and Expl anations of Significant Differences. Explanations of
Significant Differences may be used for significant changes which do not
fundanental |y change the renedy, and do not require public comment. RCOD
amendnment s nust be used for fundanental changes, and require a public
conment peri od.

Response to comments: One comenter asked that subpart | reflect
the factors consistently applied by courts when determ ni ng whether the
record shoul d be suppl enented, including such criteria as Agency
reliance on factors not included in the record, an inconplete record,
and strong evidence that EPA engaged in inproper behavior or acted in
bad faith. A related conment stated that since general principles of



administrative law apply to administrative record restrictions and
suppl enenting the record, |anguage |imting supplenenting the record
shoul d be deleted fromthe NCP. EPA believes that including specific
tenets of administrative | aw governing suppl enenting of the record in
the NCP itself is unnecessary. These tenets apply to record review of
response actions whether or not they are included in the NCP. The
requi renents of Section 300.825(c) do not supplant principles on

suppl enenti ng adm ni strative records.

Anot her coment recommended that EPA pernmit the record to be
suppl enented with any issue contested by a PRP, while granting an
objective third party the ability to accept or reject record
suppl enents. EPA already requires that any docunents concerning renedy
sel ection submitted by PRPs within the public comrent period be included
inthe record. Al significant evidence submtted after the decision
docunent is conplete is already included in the record, so long as it
neets the requirements of Section 300.825(c), is not included el sewhere
in the record, could not have been submitted during the public conment
peri od, and supports the need to significantly alter the response
action. EPA believes these criteria are reasonable and do not require
the use of a third-party arbitrator.

One coment stated that all PRP subm ssions nust be placed in the
record in order to protect a party's due-process right to be heard. EPA
di sagrees that all PRP subm ssions to the | ead agency nust be placed in
the record in order to protect the party's due process rights. The
process provided in the rules-including the notice of availability of
the proposed plan and the administrative record for review, the
availability of all documents underlying the response sel ection decision
for review throughout the decision-making process, the opportunity to
conment on the proposed plan and all docunents in the adm nistrative
record file, the requirenment that the | ead agency consider and respond
to all significant PRP comments raised during the coment period, the
noti ce of significant changes to the response sel ection, and the
opportunity to submt, and requirenment that the | ead agency consider any
new si gnificant information that may substantially support the need to
significantly alter the response selection even after the selection
decision-is sufficient to satisfy due process. Mreover, the
opportunity provided for PRP and public involvenent in response
sel ection exceeds the nminimum public participation requirenents set
forth by the statute. Placing a reasonable limt on the length of time
in which comments nust be submtted, and providing for case-by-case
acceptance of late comments through Section 300.825(c), does not
i nfringe upon procedural rights of PRPs.

One comenter asked that the perm ssive "nay" in Section 300.825(a)
be changed so there is no | ead-agency discretion over whether to add to
the adnministrative record docunments submtted after the renedy
sel ection, and stated that additional public comment periods as outlined
in Section 300.825(b) should not be only at EPA's option. A related
conment stated that the nmultiple qualifiers in Section 300.825(c),

i ncluding the phrases "substantially support the need" and
"significantly alter the response action" (53 FR 51516), grant EPA
overly broad di scretionary powers over what docunents nay be added to
the record. The conmenter suggests deleting the word "substantially,"
as well as stating that all comments, even those disregarded by EPA
shoul d be included in the record for the purpose of judicial review
EPA di sagrees that the word "may" in either Section 300.825(a) or
Section 300.825(b) is too perm ssive. Section 300.825(b) of the
proposal was sinply intended to clarify the Iead agency's inplicit



authority to hold additional public conmrent periods, in addition to
those required under subpart E for ROD anendnents, whenever the |ead
agency decides it would be appropriate. Because these additiona
conment periods are not required by statute or regul ation, the

"perm ssive" |anguage sinply reflects the | ead agency's discretion with
respect to these additional public involvenent opportunities.

Simlarly, |ead-agency discretion to add to the admnistrative record
docunents submitted after a decision docunent has been signed provides
the | ead agency the option to go beyond the mni mumrequirenments for
public participation outlined in the statute. 1In response to requests
to delete the qualifiers in Section 300.825(c), this language is
intentionally designed to define carefully the circunstances in which
EPA must consider coments submitted after the response action has been
selected. This standard recogni zes CERCLA's nandate to proceed
expeditiously to inplenent selected response actions, but also

recogni zes that there will be certain instances in which significant new
i nformati on warrants reconsi deration of the selected response action
Section 300.825(c) is intended to provide a reasonable linmt on what
coments EPA nust review or consider after a decision has been nade.

Several commenters requested that PRPs not identified until after
the close of the public comment period should be allowed an opportunity
to coment on the record within 60 days of EPA' s notification of
potential liability. EPA nmakes significant efforts to involve PRPs as
early in the process as possible. Wien PRPs are identified late in the
process, they may provide EPA with comrents at that time. EPA wll
consi der conments which are submitted after the decision docunent is
signed in accordance with the criteria of Section 300.825(c). This is
true no matter when the PRP is identified in the process. EPA believes
that the current rule is sufficient for granting these late-identified
PRPs the opportunity for submtting |ate comments for the record.

One comenter stated that new information that confirnms or
substantiates prior public coment should be nade part of the record,
even after a ROD is signed. EPA is not required by statute or
regul ation to consider these comments, although a | ead agency may, and
frequently does, consider post-ROD conments it considers to be
significant-in which case both the cooment and the | ead agency's
response are part of the record.

Finally, EPA is making a mnor change to Section 300.825(b) on
addi ti onal public coment periods to clarify that, in addition to
conments and responses to conments, docunments supporting the request for
an additi onal comment period, and any deci sion docunents woul d be pl aced
in the admnistrative record file. Al though this is what EPA intended
in the proposal, a clarification is necessary to ensure consistency.

Final rule: EPA is pronulgating Section 300.825 as proposed except
for an addition to the |ast sentence of section (b) as follows: "A
addi ti onal comments subnmitted during such conment periods that are
responsive to the request, and any response to these conments, along
wi th docunents supporting the request and any final decision with
respect to the issue, shall be placed in the admi nistrative record
file."

APPENDI X M



SUBPART | OF NCP

Subpart 1-Adm nistrative Record for Selection of Response Action
Section 300.800 Establishment of an administrative record.

(a) Ceneral requirenment. The |ead agency shall establish an
adm nistrative record that contains the docunments that formthe basis
for the selection of a response action. The |ead agency shall conpile
and maintain the adm nistrative record in accordance with this subpart.
(b) Administrative records for federal facilities. (1) If a federa
agency other than EPA is the |lead agency for a federal facility, the
federal agency shall conpile and rmaintain the administrative record for
the selection of the response action for that facility in accordance
with this subpart. EPA may furnish docunments which the federal agency
shall place in the administrative record file to ensure that the
admini strative record includes all docunents that formthe basis for the
sel ection of the response action.

(2) EPA or the U S. Coast Guard shall conpile and nmaintain the
administrative record when it is the |ead agency for a federal facility.

(3) If EPAis involved in the selection of the response action at a
federal facility on the NPL, the federal agency acting as the |ead
agency shall provide EPA with a copy of the index of docunents included
in the administrative record file, the RI/FS workplan, the RI/FS
rel eased for public comment, the proposed plan, any public comments
received on the RI/FS and proposed plan, and any other docunents EPA may
request on a case-by-case basis.

(c) Administrative record for state-lead sites. |If a state is the
| ead agency for a site, the state shall conpile and nmaintain the
adnministrative record for the selection of the response action for that
site in accordance with this subpart. EPA may require the state to
pl ace additional docunents in the adm nistrative record file to ensure
that the adnministrative record includes all docunments which formthe
basis for the selection of the response action. The state shall provide
EPA with a copy of the index of docunents included in the adm nistrative
record file; the RI/FS workplan, the RI/FS rel eased for public comment,
the proposed plan, any public coments received on the RI/FS and
proposed plan and any ot her documents EPA may request on a case-by-case
basi s.

(d) Applicability. This subpart applies to all response actions
taken under section 104 of CERCLA or sought, secured, or ordered
adm nistratively or judicially under section 106 of CERCLA as foll ows:

(1) Renedial actions where the renedial investigation comenced
after the pronul gation of these regulations: and

(2) Renpval actions where the action nmenorandumis signed after the
promul gation of these regul ations.

(e) For those response actions not included in paragraph (d) of
this section, the |l ead agency shall conply with this subpart to the
extent practicable.



Section 300.806 Location of the adm nistrative record file.

(a) The | ead agency shall establish a docket at an office of the
| ead agency or other central |ocation at which docunents included in the
adm nistrative record file shall be | ocated and a copy of the docunents
included in the adm nistrative record file shall also be nade avail abl e
for public inspection at or near the site at issue, except as provided
bel ow.

(1) Sampling and testing data, quality control and quality
assurance docunentation, and chain of custody forns, need not be |ocated
at or near the site at issue or at the central |ocation, provided that
the index to the adninistrative record file indicates the |ocation and
avail ability of this information.

(2) CGuidance docunents not generated specifically for the site at
i ssue need not be |located at or near the site at issue, provided that
they are mmintained at the central |ocation and the index to the
adm nistrative record file indicates the |ocation and availability of
t hese gui dance docunents.

(3) Publicly available technical literature not generated for the
site at issue, such as engineering textbooks, articles fromtechnica
journals, and toxicol ogical profiles, need not be | ocated at or near the
site at issue or at the central l|ocation, provided that the literature
is listed in the index to the admnistrative record file or the
literature is cited in a document in the record.

(4) Documents included in the confidential portion of the
adm nistrative record file shall be located only in the centra
| ocati on.

(5) The adnministrative record for a renoval action where the
rel ease or threat of release requires that on-site renpval activities be
initiated within hours of the | ead agency's determ nation that a renoval
is appropriate and on-site removal activities cease within 30 days of
initiation, need be available for public inspection only at the centra
| ocati on.

(b) Where docurments are placed in the central |ocation but not in
the file located at or near the site, such docunents shall be added to
the file |located at or near the site upon request, except for docunents
i ncluded in paragraph (a)(4) of this section.

(c) The | ead agency may nmake the administrative record file
available to the public in mcroform

Section 300.810 Contents of the adm nistrative record file.

(a) Contents. The administrative record file for selection of a
response action typically, but not in all cases, will contain the
foll owi ng types of docunents:

(1) Docunents containing factual information, data and anal ysis of
the factual information, and data that may forma basis for the
sel ection of a response action. Such docunents may include verified
sanpling data, quality control and quality assurance docunentation
chain of custody forns, site inspection reports, prelimnary assessnent
and site evaluation reports, ATSDR health assessnents, docunents
supporting the | ead agency's determnation of inmmnent and substanti al



endangerment, public health evaluations, and technical and engi neering
evaluations. In addition, for renedial actions, such docunments nmay

i ncl ude approved workplans for the remedial investigation/feasibility
study, state docunentation of applicable or relevant and appropriate
requi renents and the RI/FS:

(2) Guidance docunents, technical literature, and site-specific
policy nmenoranda that may forma basis for the selection of the response
action. Such docunments may include gui dance on conducting renedi al
i nvestigations and feasibility studies, guidance on determ ning
applicabl e or rel evant and appropriate requirenents, gui dance on
ri sk/ exposure assessnents, engineering handbooks, articles from
techni cal journals, menoranda on the application of a specific
regul ation to a site, and nenoranda on off-site disposal capacity;

(3) Docunents received, published, or nade available to the public
under Section 300.815 for renedial actions, or Section 300.820 for
renoval actions. Such docunments may include notice of availability of
the adm nistrative record file, community relations plan, proposed plan
for renedial action, notices of public comment periods, public coments
and information received by the | ead agency, and responses to
significant comments;

(4) Decision docunments. Such docurments may include action
menor anda and records of decision;

(5) Enforcenment orders. Such docunments may include adm nistrative
orders and consent decrees; and

(6) An index of the documents included in the admi nistrative record
file. |f docunments are custonarily grouped together, as with sanpling
data chain of custody documents, they nay be listed as a group in the
index to the adm nistrative record file.

(b) Docunents not included in the adninistrative record file. The
| ead agency is not required to include docunents in the administrative
record file which do not forma basis for the selection of the response
action. Such docunents include but are not limted to draft docunents,
i nternal nmenoranda, and day-to-day notes of staff unless such docunents
contain information that forns the basis of selection of the response
action and the information is not included in any other document in the
administrative record file.

(c) Privileged docunments. Privileged docunments shall not be
included in the record file except as provided in paragraph (d) of this
section or where such privilege is waived. Privileged docunents include
but are not linmted to docunents subject to the attorney-client,
attorney work product, deliberative process, or other applicable
privil ege.

(d) Confidential file. |If information which forms the basis for
the selection of a response action is included only in a docunent
contai ning confidential or privileged information and is not otherw se
available to the public, the information, to the extent feasible, shal
be sunmarized in such a way as to nake it disclosable and the sumary
shall be placed in the publicly available portion of the adm nistrative
record file. The confidential or privileged docunent itself shall be
placed in the confidential portion of the adm nistrative record file.
If information, such as confidential business information, cannot be
sunmari zed in a disclosable manner, the information shall be placed only



in the confidential portion of the adm nistrative record file. Al
docunents contained in the confidential portion of the adm nistrative
record file shall be listed in the index to the file.

Section 300.815 Administrative record file for a renedial action

(a) The admnistrative record file for the selection of a renedi a
action shall be nmade avail able for public inspection at the comrencenent
of the renedial investigation phase. At such time, the | ead agency
shal |l publish in a major |ocal newspaper of general circulation a notice
of the availability of the admnistrative record file.

(b) The | ead agency shall provide a public coment period as
specified in Section 300.430(f)(3) so that interested persons may submt
coments on the selection of the renedial action for inclusion in the
adnmi nistrative record file. The |ead agency is encouraged to consider
and respond as appropriate to significant comments that were submtted
prior to the public comment period. A witten response to significant
conmments submtted during the public comrent period shall be included in
the admi nistrative record file.

(c) The |l ead agency shall conply with the public participation
procedures required in Section 300.430(f)(3) and shall docunment such
conpliance in the adninistrative record.

(d) Docunents generated or received after the record of decision is
signed shall be added to the adnministrative record file only as provided
in Section 300. 82.

Section 300.829 Admnistrative record file for renobval action

(a) If, based on the site evaluation, |ead agency determnines that a
renoval action is appropriate and that a planning period of at |east six
nont hs exi sts before on-site renoval activities nust be initiated:

(1) The administrative record file shall be made avail able for
public inspection when the engi neering eval uation/cost analysis (EE CA)
is made available for public coment. At such tine, the | ead agency
shal |l publish in a major |ocal newspaper of general circulation a notice
of the availability of the admnistrative record file.

(2) The | ead agency shall provide a public coment period as
specified in Section 300.415 so that interested persons nmay submt
conments on the selection of the renoval action for inclusion in the
adm nistrative record file. The |ead agency is encouraged to consider
and respond, as appropriate, to significant coments that were subnmitted
prior to the public coment period. A witten response to significant
conmments submtted during the public comrent period shall be included in
the adm nistrative record file.

(3) The | ead agency shall conply with the public participation
procedures of Section 300.415(m and shall docunent conpliance wth
Section 300.415(m (3)(i) through (iii) in the adm nistrative record
file.

(4) Documents generated or received after the decision docunent is
signed shall be added to the adm nistrative record file only as provided
in Section 300.825.

(b) For all renmoval actions not included in paragraph (a) of this



section:

(1) Docunents included in the admnistrative record file shall be
nade avail able for public inspection no |later than 60 days after
initiation of on-site renmoval activity. At such tinme, the | ead agency
shal | publish in a major |ocal newspaper of general circulation a notice
of availability of the admnistrative record file.

(2) The | ead agency shall, as appropriate, provide a public conment
period of not |ess than 30 days beginning at the time the adm nistrative
record file is nade available to the public. The |ead agency is
encouraged to consider and respond, as appropriate, to significant
coments that were submitted prior to the public conment period. A
witten response to significant conmrents submitted during the public
conment period shall be included in the administrative record file.

(3) Documents generated or received after the decision docunent is
signed shall be added to the adm nistrative record file only as provided
in Section 300.825.

Section 300.825 Record requirenents after the decision docunent is
si gned.

(a) The | ead agency nay add docurments to the administrative record
file after the deci sion document selecting the response action has been
signed if:

(1) The documents concern a portion of a response action decision
that the decision docunment does not address or reserves to be decided at
a |later date; or

(2) An explanation of significant differences required by Section
300. 435(c), or an anmended deci si on docunment is issued, in which case,
the explanation of significant differences or anended deci si on docunent
and all docunents that formthe basis for the decision to nodify the
response action shall be added to the administrative record file.

(b) The | ead agency nay hol d additional public conment periods or
extend the time for the subm ssion of public comment after a decision
docunent has been signed on any issues concerning selection of the
response action. Such coment shall be limted to the issues for which
the | ead agency has requested additional comrent. Al additiona
conments submtted during such conment periods that are responsive to
the request, and any response to these coments, along with documents
supporting the request and any final decision with respect to the issue,
shall be placed in the adm nistrative record file.

(c) The lead agency is required to consider coments submitted by
i nterested persons after the close of the public comment period only to
the extent that the commrents contain significant information not
cont ai ned el sewhere in the adninistrative record file which could not
have been subnitted during the public comrent period and which
substantially support the need to significantly alter the response
action. Al such coments and any responses thereto shall be placed in
the administrative record file.



