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USE AGREEMENTS/HOST TENANT REAL ESTATE AGREEMENTS continued.


FILE #: ___________________

CONTRACT #: ___________________

REVIEWER: ___________________

DATE: ___________________

USE AGREEMENTS/ HOST TENANT REAL ESTATE AGREEMENTS 

(CH. 20 of P-73)

PRE-EXECUTION CHECK

PART 1.  PRE-EXECUTION CHECK:

_____

a.  Activity Request 

_____
b.   Major Claimant approval (According to CMC, Ms. Sharon Davis, CMC endorsement is required for Marine Corps Activities (this is contrary to the P-73).  In general not applicable for Navy activities)

_____
c.  If agreement over 5 years or under/equal to 5 years w/ agreement to construct improvements valued over $5,000, ASN (I&E) approval is required.  If Grantee allowed to construct improvements, but improvements will be valued under $5,000, recommend clause limiting improvements to a value less than $5,000.  Not applicable if agreement with another DOD agency.  

_____
d.  Agreement should not be between Navy and Marine Corps.

_____
e.  If non-DOD federal agency then Use Agreement.  If DOD agency then HTREA.

_____
f.  FOSL/EBS Documentation - Environmental Documentation must be completed in accordance with ASN (I&E) DON Environmental Procedures Applicable to Non-BRAC Real Estate Action memo of 22 Dec 93.  For each realty instrument, whether new or succeeding, written environmental documentation (EBS or EBS Checklist) must be completed by the responsible Command.   Code EV32 will provide a FOSL/T for Navy instruments, the activity for Marine Corps instruments.  The appropriate EBS documentation needed is the decision of the responsible Command.  The above memo provides policy as to what documentation is appropriate and requires this documentation be permanently retained in the real estate contract file.   A statement from the activity that existing EBS data of record remains current and correct, would allow the realty specialist to forward the same to Code EV32 to receive a FOSL/T.  Although not required, the realty specialist may have Code 1832 review documentation provided by the Marine Corps for Marine Corps instruments if there are any questions by the realty specialist.   This may be appropriate if there is a special concern or the realty specialist does not agree with the activity's documentation.  The contracting officer, if, after coordination with the activity and still being unsatisfied with the environmental documentation of record, has the right to forward the contract to the next higher level for signature.  See also LANTDIV memo of 16 Aug 2000.
_____
g.  NEPA documentation - In accordance with OPNAVINST 5090.1B, Ch.-2 and for the Marine Corps MCO P5090.2, the "action proponent" has the responsibility to prepare and/or obtain funding for the preparation of the appropriate NEPA documentation.  The "action proponent" is the commander, commanding officer, or civilian director of a unit, activity or organization that is responsible for initiating and/or carrying out a proposed action.  In general, the proponent should be at the lowest level in the chain of command that "owns" the entire action being proposed - usually this is the activity.  The activity must provide their decision/documentation in writing for each new and succeeding instrument. This can be in the form of an EIS/ROD, EA/FONSI, cat/ex, or other (i.e. statement NEPA is not triggered).  A statement from the activity that existing NEPA data of record remains current and correct, would allow the realty specialist to use the same data to complete the new contract.  Although not required, the realty specialist may request Code BD32 review the documentation.  This may be appropriate if there is a special concern or the realty specialist does not agree with the activity's documentation.  The contracting officer, if, after coordination with the activity and still being unsatisfied with the NEPA documentation of record, has the right to forward the contract to the next higher level for signature.



_____

h.  Appraisal (as applicable)
_____
i.  



According to Comptroller General Decision known as 71 Comp. Gen. 1, 1991 WL 210698, we (the Navy) may not charge rent to other Federal agencies, however, we may recover costs or damages resulting from such use.  (This is contrary to the P-73, which needs to be updated.)
_____
j.  Counsel approval of real estate document (format of agreement should pattern examples at end of Chapter 20 of the P-73)

_____

k.  Activity approval of real estate document (recommended)

_____

l.  Required clauses (at a minimum):

_____
(a)  The grantee shall reimburse the Department of the Navy in accordance with applicable statutes and regulations for the cost of utilities and services furnished.

_____
(b)  The grantee shall not make any structural alterations, additions, or betterments, except in accordance with instruction issued by the Commander, Naval Facilities Engineering Command.

_____
(c)  If the Department of the Navy requires it, the grantee shall remove improvements and restore the Department of the Navy property when the use terminates.  The Department of the Navy may waive this condition if it secures the requisite clearances for accepting the improvements before granting the agreement.

____

m.  Map/Survey attached as an exhibit to the agreement
COMMENTS/RECOMMENDATIONS:
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