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Agreement Granting Reciprocal Easements 

between

SOUTH SHORE TRI-TOWN DEVELOPMENT

CORPORATION

and

THE UNITED STATES OF AMERICA

(acting by and through the Department of the Navy)

regarding

THE FORMER NAVAL AIR STATION, SOUTH WEYMOUTH,

MASSACHUSETTS

AGREEMENT GRANTING RECIPROCAL EASEMENTS


This Agreement (“Agreement”), dated May ____, 2003, is between THE UNITED STATES OF AMERICA (“Government”), acting by and through the Department of the Navy, and SOUTH SHORE TRI-TOWN DEVELOPMENT CORPORATION (“SSTTDC”), a body corporate and politic organized under Chapter 301 of the 1998 Massachusetts Acts and Resolves.

Recitals

A.
Government formerly owned the entire tract of real property known as  “NAS South Weymouth” and used by Government as a naval air station (“Former Naval Air Station”), situated in the Towns of Abington, Rockland, and Weymouth, Massachusetts (the “Towns”).


B.
By two Deeds, dated as of the date hereof and recorded herewith, Government conveyed to SSTTDC several contiguous and noncontiguous parcels of the Former Naval Air Station (collectively, the “EDC Parcels”), retaining for itself certain other contiguous and noncontiguous parcels of the Former Naval Air Station (collectively, “Remaining Land”).


C.
By two Deeds, dated as of the date hereof and recorded herewith, Government, acting by and through the Department of the Interior, National Park Service, conveyed to SSTTDC several additional contiguous and noncontiguous parcels of the Former Naval Air Station (collectively, the “PBC Parcels,” and together with the EDC Parcels, collectively referred to as the “Conveyed Property”).


D.
The configurations of the areas comprising the Conveyed Property and the Remaining Land are shown on a plan entitled “Property Boundary Survey (F.O.S.T. No. 1 & No. 2), Naval Air Station, South Weymouth,” dated May ___, 2003 and prepared by Surveying and Mapping Consultants, Inc., which plan is recorded herewith (the “Record Plan”).  Attached hereto and incorporated herein as Exhibit A is a legal description of the Conveyed Property.  Attached hereto and incorporated herein as Exhibit B is a legal description of the Remaining Land.


E.
SSTTDC intends to develop and/or manage the Conveyed Property and to lease or otherwise convey portions of the Conveyed Property, such that eventually portions of the Conveyed Property shall be used by one or more third‑party purchasers, tenants, subtenants, and other users (collectively, “Ultimate Users”).


F.
After Government transfers to SSTTDC ownership and control of the Conveyed Property, Government will require access for certain purposes over, to and through certain portions of the Conveyed Property, and SSTTDC will require access for certain purposes over, to and through certain portions of the Remaining Land.


G.
Government and SSTTDC want to set forth as a matter of public record certain understandings, agreements, and obligations between them as to the use by Government
of certain portions of the Conveyed Property and as to the use by SSTTDC of certain portions of the Remaining Land, with regard to access (whether by highway, pedestrian passage, railroad, or other form of transportation) over, to and through, and use incidental to such access over, to and through, the Parcels.


H.
Subsequent to the conveyance of the Conveyed Property to SSTTDC, Government intends to convey to SSTTDC additional contiguous and noncontiguous parcels of the Former Naval Air Station (the “Future Parcels”).  Once the Future Parcels are conveyed to SSTTDC, as evidenced by the recording of additional deeds from Government to SSTTDC, for purposes of the rights and limitations set forth in this Agreement, the Conveyed Property shall be deemed to include the Future Parcels and the Remaining Land shall be deemed to exclude the Future Parcels.

Article 1:  GENERAL GRANT OF RECIPROCAL EASEMENTS

1.1
Definitions.  In addition to the definitions set forth with parenthetical phrases elsewhere herein, the definitions below shall apply (unless the context clearly requires otherwise):


“Parcels” (or, when singular, “Parcel”) ‑ The Conveyed Property, the Remaining Land, and/or some portion of either the Conveyed Property or the Remaining Land.


“Permitted Persons” ‑ Any person or entity, employee, agent, contractor, invitee, tenant, subtenant, or other permitted users (and any employee, agent, invitee, representative, or contractor thereof), whose ownership, occupancy, or other use of one or more portions of the Former Naval Air Station results from a sale, lease, sublease, license or similar interest (whether granted directly by SSTTDC or by subsequent grant) that was specifically granted by SSTTDC, its successors or assigns.  Members of the general public shall also be deemed “Permitted Persons” for the limited purpose of crossing over any Ways (as hereinafter defined) (except to the extent designated by SSTTDC or Government solely for private use) for ingress or egress to public open space within the Former Naval Air Station, subject to the limitations set forth in this Agreement.


1.2
Identification of General Easements.  



(a) 
SSTTDC and Government shall have the right, as appurtenant to their respective portions of the Parcels, in common with Permitted Persons, to pass and repass on foot, by vehicle, or by other means over any streets, roads, alleys and passageways and any sidewalks related thereto (collectively, “Ways”) as such Ways are now laid out or as may be laid out in the future within any Parcel for all purposes for which streets and ways may commonly be used in the Towns and as is reasonably necessary or desirable to provide access to (i) the Parcels (and between portions of the Parcels) and (ii) the buildings and other improvements now or hereafter erected or constructed on or below any portion of the Parcels (or any or some of them).



(b)
SSTTDC and Government shall have the right, as appurtenant to their respective portions of the Parcels,  (i) to relocate, close off or demolish any Ways located on the Parcels, subject to the limitations set forth in Section 1.5, and (ii) to locate and install new Ways on the Parcels, subject to the limitations set forth in Section 1.6.



(c) 
SSTTDC and Government shall have the right, as appurtenant to their respective portions of the Parcels,  subject to the reasonable approval of the other party, to post or install signs in, on or over any part of a Parcel that is within ten feet of the perimeter of any Ways identified in this Section 1.2 (the “Sign Area”).


1.3
Specification of Easement Purposes.  The rights set forth above in Section 1.2 shall be for all of the following purposes:

(a)
ingress to the Parcels;

(b)
egress from the Parcels; and

(c)
installation, replacement, and maintenance of signs located within the Sign Area.


1.4
Initial Location of Easement Areas.  The initial location of the Ways are shown on the Record Plan (subject to being relocated as provided in Section 1.5).

1.5
Alteration of Easement Areas.  Neither SSTTDC nor Government may relocate, close off or demolish, either in whole or in part and either temporarily or permanently, any Ways, whether such Ways are located on Parcels owned by SSTTDC or Government or on Parcels owned by the other, unless (a) SSTTDC or Government have first obtained the approval of the other (which approval will not be unreasonably withheld or delayed) or (b) the immediate relocation, closure or demolition (without first obtaining the approval of the other) is necessary to prevent injury to person or to prevent severe damage to the property of any person or persons.  Nothing contained within this Section 1.5 establishes an obligation to maintain, protect, or repair property at a level that exceeds the levels established by Article 2 below.

1.6
Installation of New Easement Areas.  



(a)
The location of all new Ways proposed to be installed by either SSTTDC or Government (a “Proponent Party”) that affect the use by the other of any Ways located on Parcels owned by the other, whether such new Ways are to be located on Parcels owned by the Proponent Party or on Parcels owned by the other, shall be subject to the prior written consent and approval of the other (which approval will not be unreasonably withheld or delayed).



(b) 
All new Ways proposed to be installed by a Proponent Party on Parcels owned by such Proponent Party shall be installed by the Proponent Party at its sole cost and expense.  Unless intended by the Proponent Party to be permanently relocated, all Ways damaged, dislocated, or disturbed by such installations shall be fully restored by the Proponent Party at its sole cost and expense.



(c) 
All new Ways proposed to be installed by a Proponent Party on Parcels owned by the other shall be installed by the owner of the Parcel (or, at the request of the owner of the Parcel, by the Proponent Party) at the sole cost and expense of the Proponent Party.  Unless intended by the Proponent Party to be permanently relocated, all Ways damaged, dislocated, or disturbed by such installations shall be fully restored by the owner of the Parcel (or, at the request of the owner of the Parcel, by the Proponent Party) at the sole cost and expense of the Proponent Party.


1.7
Construction Activities.  SSTTDC and Government shall have a non‑exclusive and temporary right and easement, as appurtenant to their respective portions of the Parcels, in common with Permitted Persons, upon and across the Parcels for the purpose of performing any construction work relating to any Ways during any period of construction or repair on a Parcel, provided (a) the work is reasonably required in connection with such party’s exercise of a right to maintain, install, relocate, close or demolish any Ways or such party’s fulfillment of an obligation to maintain, install, relocate, close or demolish any Ways, (b) such use is kept within the reasonable requirements of construction work expeditiously pursued, (c) such construction activity shall not unreasonably interfere with the construction or the conduct or operation of any business on any other Parcel, (d) all customary liability and property‑damage insurance is maintained protecting the Permitted Persons from the risk involved in connection therewith, and (e) the location of such temporary rights and easement is subject to the consent and approval of the owners of any Parcels affected by such easement (which shall not be unreasonably withheld or delayed).


1.8
Rules Governing Conduct.  SSTTDC and Government shall exercise all rights and benefits created by this Article 1, or otherwise created in this Agreement, in a manner consistent with all lawfully promulgated laws and regulations applicable to and governing the conduct of the party exercising such rights.  Furthermore, SSTTDC and Government agree to cooperate and use their good faith and reasonable efforts to carry out the intent of this Agreement. 

Article 2:  CONTROL OF THE PARCELS

2.1
Maintenance of the Parcels.  SSTTDC and Government, subject to the availability of funds, shall each operate, manage, equip, light, repair, and maintain the Ways located on the Parcels owned by it in a manner appropriate for the intended purpose, but to no less a standard than would otherwise apply to federal property pursuant to the Federal Property Management Regulations at 41 C.F.R. chapter 101, subchapters D and H.


2.2
Availability of Appropriated Funds.  Any requirement for the payment, expenditure or obligation of funds by the Government created by this Article 2, or by any other provision of this Agreement, shall be subject to the availability of appropriated funds and no provision herein shall be interpreted to require payment or obligation in violation of the Anti​‑Deficiency Act 31 U.S.C § 1341.


2.3
Streetlights.  Government shall endeavor continuously and in good faith to light the Ways located on all of the Parcels, subject to the standards that would otherwise apply  to federal property pursuant to the Federal Property Management Regulations at 41 C.F.R. chapter 101, subchapters D and H.

Article 3:  SPECIAL SELF‑HELP PROCEDURES

3.1
Notice of Self‑Help Remedies.  SSTTDC and Government reserve the right to exercise self-help on any of the Parcels with respect to the rights and easements granted herein and agree that no action to be taken to effect any self‑help measure until the party that desires to take that measure first provides the other with written notice and a reasonable opportunity to correct or cure the default or offending condition.  The notice and opportunity for cure required by this Section 3.1 shall not apply if and to the extent that such self‑help action must be taken on an emergency basis to protect public health or safety and before there is any practicable opportunity to provide notice as to a default or omission that threatens injury to person or property.

Article 4:  PARTIES BOUND

4.1
Effect as Between Original Parties.  Government and SSTTDC acknowledge and agree that, as between them, each shall benefit from the rights granted hereunder and each shall be bound by the burdens hereof.


4.2
Effect of Burdens Upon Successors and Assigns.  Except if and as otherwise provided expressly herein or as prohibited or otherwise required by law, the burdens of this Agreement shall bind (i) SSTTDC and its successors and assigns, as owner of the Conveyed Property, and, in turn, their heirs, successors, assigns, representatives and personal representatives, in perpetuity, and (ii) Government and its successors and assigns, as owner of the Remaining Land, and, in turn, their heirs, successors, assigns, representatives and personal representatives, in perpetuity,


4.3
Effect of Benefits Upon Successors and Assigns.  Except if and as otherwise provided expressly herein or as prohibited or otherwise required by law, the benefits of this Agreement shall inure to the benefit of (i) SSTTDC and its successors and assigns, as owner of the Conveyed Property, and, in turn, their heirs, successors, assigns, representatives and personal representatives, in perpetuity, and (ii) Government and any successors and assigns, as owner of the Remaining Land, that are Federal agencies acting for the United States of America, in perpetuity.  


4.4
Effect of Benefits Upon Third Party Assigns.


(a)
In the event that (i) any successor or assign of Government is not a Federal agency acting for the United States of America (a “Third Party Assign”) and (ii) the portion of the Remaining Land acquired by such Third Party Assign (the “Third Party Land”) does not have legal rights of access to any public way, such Third Party Assign shall have a non-exclusive and perpetual right and easement for the benefit of the Third Party Land, in common with others who lawfully may be entitled thereto, to pass and repass on foot, by vehicle, or by other means over any Ways as are now laid out or as may be laid out in the future by SSTTDC or Government within the Conveyed Property for all purposes for which streets and ways may commonly be used in the Towns to the extent necessary to provide (x) access to such Third Party Land from the nearest public way and (y) egress from such Third Party Land to the nearest public way (the “Third Party Ways”).


(b)
SSTTDC and its successors and assigns, shall have the sole and exclusive right and responsibility to contract for and perform all the repair and maintenance activities related to the Third Party Ways.  Every Third Party Assign shall contribute to the payment of the costs and expenses incurred of insuring, repairing, replacing and maintaining the Third Party Ways, including, without limitation, any and all costs and expenses of grading, paving, snowplowing, landscaping, sweeping, cleaning and making repairs thereto (the “Easement Expenses”).  Any Third Party Assign shall be responsible for a portion of the Easement Expenses equal to the total Easement Expenses multiplied by a fraction, the numerator of which is the gross floor area, reasonably determined, of all buildings existing at the time the Easement Expenses were incurred situated on the Third Party Land and the denominator of which is the total gross floor area, reasonably determined, of all buildings existing at the time the Easement Expenses were incurred situated on all of the Conveyed Property and the Third Party Land together (the dollar amount payable by the foregoing calculation is called an “Easement Expense Contribution”).  Any Third Party Assign shall pay its Easement Expense Contribution to SSTTDC or its successor or assign within thirty (30) days following delivery by SSTTDC or its successor or assign to such Third Party Assign of an invoice detailing the Easement Expenses and the Easement Expense Contributions attributable to such Third Party Assign.


(c)
Notwithstanding the foregoing, if any Third Party Assign causes any Way to be used by heavy equipment or heavy vehicles, including, without limitation, in connection with construction work on the Third Party Land, such Third Party Assign shall contribute one hundred percent (100%) of the cost of all repairs to the Way caused by such equipment or vehicles.


(d)
Each Third Party Assign shall indemnify, exonerate and hold SSTTDC and its successors and assigns harmless from and against any and all loss, cost, liability, damage or expense, including, without limitation, injury to persons and damage to property, arising out of the Third Party Assign’s exercise of the easement rights granted herein.


4.5
Recognition of Reciprocal Benefit.  All successors and assigns of the interests (or of any or some of them) of the original parties herein recognize and agree, by accepting such interest, that substantial tangible and intangible benefits are conferred generally upon all such successors and assigns and upon the Ultimate Users.

Article 5:  MISCELLANY

5.1
Exhibits.  All exhibits attached to this Agreement are part of this Agreement, and the material contained in such exhibits shall be construed and interpreted as if contained within the text of the Agreement.


5.2
Headings.  The article and section headings of this Agreement are for convenience and reference only and shall be of no interpretive effect to the extent they conflict or are otherwise inconsistent with the terms hereof.


5.3
Interpretation.  When the context requires, words of any gender in this Agreement shall be held to include any other gender and words in the singular number shall be held to include the plural.


5.4
Entire Agreement.  This Agreement constitutes the entire agreement between the parties hereto and supersedes all prior agreements and understandings relating to the subject matter hereof.


5.5
Modifications, Waivers, Consents.  This Agreement may not be modified, amended, or discharged except by instrument in writing signed by all of the record owners of the Conveyed Property and the Remaining Land.  No waiver or consent may be enforced unless such waiver or consent shall be in writing and signed by the party against whom enforcement thereof is sought.


5.6
Covenants Not Conditions.  The provisions of this Agreement shall be construed as covenants and not as conditions.


5.7
Severability of Void Provisions.  If any provision or provisions of this Agreement, or the application thereof to any party, shall be held to be invalid, illegal, or otherwise unenforceable, the remaining provisions hereof or the application of such provisions to any party or any person or any circumstance other than as to those which it is held to be invalid, illegal, or unenforceable, shall remain in full force and effect and shall not be affected by such invalidity, illegality, or unenforceability.


5.8
Notices.  Any notice required or permitted to be given under this Agreement shall be in writing and shall be deemed to have been given either immediately upon actual receipt (when such notice is delivered by hand or by reliable and nationally recognized overnight carrier service) or forty‑eight (48) hours after it is deposited in a United States Post Office, registered or certified mail, postage prepaid, return receipt required.  In all cases, such notice shall be addressed to the appropriate party at the appropriate address as either party may from time to time specify in writing to the other, sending a copy (at the same time and in the same manner as the original),


if to Government:
Commanding Officer, Northern Division





Naval Facilities Engineering Command





Attn: Gregory Preston, Code 09TA





Mailstop 82, 10 Industrial Highway





Lester, PA 19113


if to SSTTDC:

South Shore Tri-Town Development Corporation 





223 Shea Memorial Drive





South Weymouth, MA 02190





Attn:  Executive Director


with a copy to:

Beth H. Mitchell, Esq.





Nutter, McClennen & Fish, LLP





World Trade Center West





155 Seaport Boulevard





Boston, MA  02210


5.9
Recording.  As between the parties hereto, this Agreement shall become effective immediately after it has been executed.  Notwithstanding the foregoing sentence, this Agreement shall be recorded (whereupon, to the full extent permitted by law, it shall immediately become enforceable as to all successors and assigns of the parties hereto, regardless of whether such succession or assignment occurred before or after such recordation).


5.10
Counterparts.  This Agreement may be executed in multiple (identical) counterparts and/or with the signatures of the parties set forth on separate signature pages.


5.11
Mortgage Subordination.  Any mortgage or deed of trust affecting any portion of the Former Naval Air Station shall at all times be subject and subordinate to the terms of this Agreement, except if and to the extent expressly otherwise provided herein, and any party foreclosing any such mortgage or deed of trust, or acquiring title by deed in lieu of foreclosure or trustee’s sale, shall acquire title subject to all of the terms and provisions of this Agreement.


5.12
No Joint Venture.  Nothing in this Agreement shall be construed to make the parties hereto partners or joint venturers.


5.13
No Dedication.  Nothing in this Agreement shall be deemed to be a gift or dedication of any portion of the Former Naval Air Station to the general public or for any public use or purpose whatsoever, it being the intention of the parties, to the contrary, that nothing expressed herein or implied hereby shall confer upon any person (other than the parties and their successors and assigns) any rights or remedies hereunder.


5.14
Resale or Lease of the Conveyed Property.  Nothing herein shall alter the right of SSTTDC to resell a portion or portions of the Conveyed Property, with or without the consent of Government.


5.15
Usage.  The parties hereto have agreed that, with respect to any easement created by this Agreement, (a) the words “in,” “upon,” “to,” “on,” “over,” “through,” “upon” and/or “under” shall be interpreted to include all of such terms to the extent that the context shall permit or require such interpretation, and (b) the term “use” (as a noun) shall be interpreted to include “use,” “operation,” “maintenance,” “repair,” “cleaning,” “installation,” and “replacement” to the extent that the context shall permit or require such interpretation.


5.16
Reservation of Rights.  Except where specifically otherwise provided for in this Agreement, 

(a)
nothing herein shall be construed to restrict, limit, or impair in any way the exercise of any rights, privileges, or defenses available as a matter of law or other agreement between the parties, and
(b)
nothing herein shall be construed to restrict, limit, or impair in any way any right of either party to file a claim or cause of action regarding any matter, action, or issue which may arise specifically from this Agreement.


5.17
Termination of Agreement.  This Agreement shall terminate upon the conveyance of all of the Remaining Land from Government to SSTTDC, as evidenced by the recording of additional deeds comprising all of the Remaining Land from Government to SSTTDC.

[signatures on following page]


IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

THE UNITED STATES OF AMERICA

By:  
The Department of the Navy

By:_______________________________

Name:

Title:

SOUTH SHORE TRI-TOWN DEVELOPMENT CORPORATION

By:______________________________

Name:

Title:

COMMONWEALTH OF _______________

COUNTY OF ____________



Before me, ________________________________, a Notary Public in and for the Commonwealth and County aforesaid, personally appeared ____________________________, with whom I am personally acquainted (or proved to me on the basis of satisfactory evidence), and who, upon oath, acknowledged himself (or herself) to be the Real Estate Contracting Officer of DEPARTMENT OF THE NAVY of the UNITED STATES OF AMERICA, the within-named bargainer, and that he as such Real Estate Contracting Officer, being duly authorized so to do, executed the foregoing instrument for the purposes therein contained, by signing the name of the governmental entity by himself as such Real Estate Contracting Officer.


WITNESS my hand and seal at office, on this the ___ day of May, 2003.








____________________________________








Notary Public








My commission expires:

COMMONWEALTH OF MASSACHUSETTS

COUNTY OF ____________



On this                         day of May, 2003 before me, a Notary Public of the Commonwealth of Massachusetts, personally appeared                                             , who acknowledged himself to be the                             of South Shore Tri-Town Development Corporation, a party to the foregoing agreement, and acknowledged that, being authorized to do so, s/he executed the foregoing instrument for the purposes therein contained by signing the name of South Shore Tri-Town Development Corporation by herself/himself as such officer.



In witness whereof, I hereunto set my hand and official seal.








____________________________________








Notary Public








My commission expires:

Exhibit A
Legal Description of Conveyed Property

Exhibit B
Legal Description of Remaining Land
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